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Fro endeavour to recommend this publi- 
cation, which may be conſidered as the 
firſt attempt towards a regular report of judi- 


_ cial determinations in Treland, by any obſer- 


vations on the public advantages of Reports in 


general, would be an uſeleſs parade of words Y 
by the learned profeſſion, to whoſe candour and 
indulgence this is ſubmitted, the utility of them 


is well known, and univerſally acknowledged. 


It will be ſufficient therefore to confine the pre- 


fatory obſervations that may be expected on 


this occaſion, to this publication in particular, 
and the ſubject of thoſe remarks which it may 


probably excite, It will be aſked, how came 
it that no ſuch attempt has hitherto been made? 
Why have we ventured on a work, the novelty 
of which in this kingdom, muſt render it more 
particularly the ſubject of Sen ? With re- 
gard to this eſſay in general, we are too conſcious 


of 


vi 


d 
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of its inferiority in execution to ſuch, as from 
time to time, make their appearance in Great- 
Britain, not to throw durfelves on the indub- 
gence of our leatned brethrett, and to endea- 
vour to apologize in ſome degree for its imper- 
fection, by thoſe reaſons which ſeem to us hi- 
therto to have prevented ſuch. an attempt. vir 
Jobn Davis, who publiſhed ſome ſelect caſes 
in the year 1615, ſtiles his the firſt report 

of caſes ariſing in Ireland, and ruled in our 
courts of juſtice, He remarks. in his preface, 

that though the laws of Eugland had prevailed 
in this kingdom upwards of four hundred years, | 


there had not been any report of caſes adjudged 


in Ireland. This he conſiders the more ſtrange, 


| becauſe there had been within this realm, in 


every age fince the reign of King Jabn, emi- 
nent men who had derived their knowledge of 


the laws from the courts in England, and there- 


fore might have been induced to imitate the 
learned men of that kingdom, who from the 
Norman conqueſt, did continually preſerve the 
memory of important caſes, by collecting them 
into books of Reports, which, he obſerves, may 
with propriety be called the Annals of the Lau. 


One principal reaſon of his work he declares to 


be 
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be to ineite others in this kingdom, to perform 
the like ſervice. to poſterity 4, but we do not find 


that his publication was attended with the effect 
he propoſed ; for the next Iso caſcs that have 
appeared in print, are a few in the time of Grd, I. 
annexed to Gilbert Caſts in Equity 3-4 poſt- 
humous publication! From that time to the day 


on which this production is offered to the public 


no Report of 4riſ6 caſes has appeared. Hawsrd's 
| Popery Caſes, and ſome that are to be found in 
his books of practice, will ſcarcely - be con- 
ſidered as an exception. Sir Jahn Davis; though 
he has remarked, yet has not aſſigned any rea- 
ſon for, this neglect in the Triſb barriſters, of a 


matter of ſuch obvious moment to the profef- 


fion, and to the intereſts; of the public. We 
cannot conceive that it aroſe merely from ac- 
eident, particularly after he had ſet an example 
ſo worthy. of imitation. It will not, perhaps, 


be thought preſumptuous i in us, to endeavour to 


aſſign the reaſon, as the difficulties we have met 


with do neceſſarily ſuggeſt it. The number of 


courts is the ſame here as in England; the 
buſineſs tranſacted in them conſuderably leſs: to 
account for hs we need only reflect on the 


comparative 


vi 


vil 


FOOTY WICH 
comparative extent, population and com 
meree of the two countries. The natural con 
ſequence of this deficiency of buſineſs, was, that 
individuals, eminent in*heir profeſſion, did not 
fihd ſufficient employment to attach them to a 
particular court; fo that they were obliged to 
appear in different courts; acbording as the cauſes 
they were engaged in happened to be called on 3 
and thus the courſe of practice continues at this 
day. Henee frequently it may be, that a coun- 
ſe] hears no more of a cauſe than his own argu- 


ment, or at the utmoſt not ſufficient to enable 
him to make a tolerable report of it. To this 


practice too, may be attributed the employ- 


ment in each caſe of ai greater number of coun- 
ſel than in England, in order to guard againſt 
interruptions from their abſence. The difficul- 
ties of reporting under theſe circumſtances, 
might appear ſufficient to deter from the un- 
dertaking. There are ſome too, who upon poli- 
tical grounds, have objected to the undertaking 
of ſuch a work in this kingdom. But their oh: 
jections do not ſeem warranted to the extent in 
which they are applied. The Deciſions in Eng- 
land muſt ever have their due weight in our 


courts, 
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courts, as far as they apply; and where they 
do not, as muſt frequently happen from time 
to time, in caſes peculiar to this country, it 
ſeems unqueſtionable that the determinations of 
ſuch in our own courts ſhould be geüerally 
known, and reſcued from oblivion. The great 
number of ſtatutes confined to this country, the 
tenures that are peculiar to it, and the rules of 
practice which each court preſcribes to itſelf, 
afford abundant matter to juſtify a compilation 
of this nature. To evince that ſuch a work is 
neceſſary, we have only to appeal to the ex- 
perience and obſervation of the profeſſion, In' 
numberleſs inſtances, and caſes of j importance, 
counſel are obliged to refer to memory for de- 
terminations of which more permanent traces 


> 


are not to be found. In matters of practice, up- 
on which ſo much of the buſineſs of a court 
depends, the inconvenience is more frequently, 
and more ſenſibly felt. For theſe reaſons we 
are not without hopes that this publication will 
be acceptable to the profeſſion; and theſe we 
are the rather inclined to entertain, as the work 
has been undertaken at the ſuggeſtion of ſome 
of the moſt eminent men of the bar; and the 


very 


PREFACE: 
very flattering reception that the idea of it has 
obtained, from perſons whoſe opinion mult out- 
weigh every other conſideration, has indaced us 
to perſevere, and endeavour to ſurmount the 


difficulties that impede it. With this view we 


have united our efforts and attention in collect -· 
ing ſuch materials for this compilation as have 
fallen under our own obſervation, and to hazard 
a publication of notes which we had at firſt be, 
gun to take for our private information. As 
the uniting of our labours is neceſſary, in or- 
der to guard againſt interruption, ſo it muſt con- 
tribute in a great degree to render the work leſs 
liable to inaccuracy: and it is no ſmall ſatis- 
faction to us that thoſe to whom we conſidered. it 
as our duty to ſubmit our manuſeript have 
thought it deſerving of their approbation. 

Our deſire to preſerve as many caſes as we 
could, will account for the miſcellaneous col. 
lection of theſe now inſerted, and of thoſe that 


may be hereafter offered to the public. When 


the work ſhall. have aſſumed a ſize ſuſkcicnt 
for a volume; proper indexes ſhall be annexed 


- for the purpoſe of artanging and referring to 


the matter. We have thought, that taking in 
pe the 
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the eaſes determined by the Hofe of Lords,. 
would not be an vhacceptable extenſion of 
our plan, as originally conceived; more eſ- 
peclaky as the Getcrmimations of the: count: of 
dernier reſort muſt eſtabliſn the law of the 
land, and the'grounds'of them are not always 
te be found, af leaſt not fuliciently pointed 
out, in the printed caſes; which, as our own 
obſervation warrants us 10 aſſert, even for a 
| ſtatement of facts, cannot be implicitly relied 
on. It may be proper to 6bſerve, that we do 
nat profeſs to give all the caſes that occur in 
the Lords many of them muſt fiecefſarify oc- 
cur, ſo peculiarly reſting on their own circum- 
ſtances, as not to afford any information of | 
general utility. In making the ſele&ion we do 
not mean to be — * by o our own 
diſeretion- 

Should this Age n meet with approbation z ; 
it is our deſign to continue the publication 
from time to time; the executing of which, 
muſt depend upon the occurrence of materials 
for the purpoſe, and the time that we can ſpare 
from the duties of our profeſſion. 


The Epfrroks. 


Lift of the Jupcss at the time, 
when theſe Caſes commence. 


Lord Chancellor —Rt. Honourable James, Viſ- 
„„ - count Lone. . 


K IN G's BENCH. 
Right Hon. John, Lord Earlsfort—Lord Chief 
3 Juſtice. En 
Chriſtopher Robinſon, Eſq. | 
William Henn, Eſq. . Juſtices. 
Sir Samuel Bradſtreet, Bart. | 


7 


COMMON PLEAS. 


Right Hon. Marcus Paterſon—Ld: Ch. Juſtice. : 
Robert Hellen, Eſq. | 5 
Thomas Kelly, Eſq. Juſtices. 
Alexander Crookſhank, Eſq. + 8 


EX CHE UE R. 


Right Hon. Barry Telverton—Ld. Ch. Baron. 
Richard Power, Eſq. | 
Barons. 


George Hamilton, Eig. 
Peter Metge, Eſq. 


—— — 


Prime Serjeant—Hon. James Browne. 
Attorney General—Right Hon. John Fitz- 
_ gibbon. | 
Solicitor General Hugh Carleton, Eſq. 
Second Serjeant—YJames Fitzgerald, Eſq. 

Third Serjeant—Fohn Toler, Eſq. 


// LORD CHANCELLOR, 


| Jvpoxs, Banone, &c. during the time when the Caſes 


in this Volume were decided. 
. RE 
Lon CHANCELLOR. COMMON PLEAS. 


Right Hon, James Viſcount Lif- | 
7 15 „ Right Hon. Marcus - Paterſon fuc- 


ee BENCH. 
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Right Hon. John, Lord Earlsfort, 


FOES: 


3s i 


1 N Hon. Barry Yelverton. ; 


= Chriſtopher Robinſon, Eſq. 
William Fenn, Eſq. 


Sir Samuel Bradſtreet, Hans 


John Bennett, Eſq. who 4 a5 ap- 
' pointed on the death of Robinſon 


J. See pages 59. 194. 


F 1 


1 


q. 
g e Crookſhank, Eſq 


Loxp Cnizr JusTiIce, 


ceeded' by Hugh Carleton, Eſq, 
Solicitor General, See page 194 


\Jusrrces. 


Robert Heſen, Efq. 
Thomas Kelly, Ef 


* 
— — 


kxcEOOER. 
Lozp Cnizr Banov. 


Bas. 


Richard Power, Eſq. 
Perk Sur rg Eſq. 


Prime Serjeant Hon. Jacks Bios ed by James . 
rald, Eſq. 2d Serjeant. Page. 242. 


» 


Attorney General—Right Hon. John Fitzg ibbon. 


Solicitor —— Carleton Eſq. Riireaded by Arthur Wolfe, 


Eſq. Pag- 194. 


| Second Serjeant James Fiegerald Eſq. ſucceeded by John Toler, Eſq 


3d Serjeant, \ Page 242. 


Third Serjeant— John Toler, Efq. Succeeded by the Hon, Jogh 


Hewitt, Page 242. 
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King's Courts, Dublin. 
1 W 
Trinity Term 
26 Go. III. 1786. 


. o' . # 


yp, 


Exchequer Chamber, 


Co 


a - 


Sir Tuo As Brown, comtiionly called Lord Keamate 
KenmaRE, and Sir BoyLe Roch, Plain- agatn} leſſee 
riffs, in Error,—Joun. Mack, Leſſee of — 
James Sur pig, Defendant. n "Ot 


THIS was an ejegment upon the title, va dener fr 
tried at Trdlte, before Mr. Baron Hamil- ren judgment 


PH . bini N deptions - by default and 

20; to whoſe opinion a bill of exceptions hay- by detulrand | 
5 : | ted, the arrear 

having been aſcertained by affidavit before n commiſſioner, are good, and deprive the 
tenant of & right of entry. Tender of the coſts and arrear, within fix months after the 
execution, does not give the tenant a right to enter: He muſt within fix months, either 
actually pay the arrears and coſts, er depoſit thera in a court of equity on filing 2 bill; 
. Stherwiſe, he is for ever barred and forecloſed, 4 

| | ing 


CASES DETERMINED IN THE | 
ing been taken, error was thereupon aſſigned in 


inft leſſee this court. From the bill of exceptions it a 


peared, that Lord Kenmare being feized in fee 
of the lands in queſtion, had on the 1ſt of Au- 
guſt, 1760, demiſed them to Supple for his life: 
that Lord Kenmare had brought an ejectment in 
B. R. againſt him, for non-payment of rent; 
and obtained judgment by default, as of Hil- 
lary term, 1774; and the babere thereon, was 
executed 15th March, 1974. The rent in ar- 
rear had been HEE by the affidavit of 
Ellen Galway, the agent and receiver to Lord 
Kenmare, (worn before a commiſſioner in the 
country, and not by order of the court. Within 
fix months after the execution of the habere, 
Supple tendered to Ellen Galway, the rent aſcer- 
tained due by her affidavit, together with the 
coſts of the judgment and ejectment, which ſhe 
refuſed to accept and kept Supple out of poſſeſ- 
ſion (to recover which the preſent &je&ment 
was brought). The Judge was of opinion, that 
the leſſor of the plaintiff's having zendered the 
rent in arrear, and the coſts to the agent of 
Lord Kenmare within fix months, gave him a 
right of entry, and, therefore, that the eject- 
ment was well maintained, A verdict was ac- 
cordingly found for the plaintiff, and judgment 
was entered in Scac. Eaſter term, 1785. To that 
opinion the defendant's counſel tendered a bill 
of exceptions, which was argued before the 
Court of Exchequer-Chamber, in Eaſter term 
_ and two queſtions aroſe upon the opinion 
: 8 Judge, that the right of entry was in 
e. | 
| Firſt, Whether the judgment in ejectment in 
1974, having been by default, and the rent 
having been aſcertained by affidavit of Lord 
| | Kenmare's 
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Kenmare's agent, ſworn before a commiſſioner Kenmare 
and not by rule of court, was not a nullity, and z#inf lefſee 
of courſe the babere grounded upon it of no et Supple, in 


effect. 8 2 

Secondly, Whether (though that judgment 
had been regular and good) the tender of the 
rent and coſts within the time limited by ſtatute 
was not, upon the true and generally adopted 
conſtruction of the ſtatutes toinforce thepayment 
of rent, (11 Anne and 4G) alone ſufficient to 
give Suppli a right of entry and a legal title to 
maintain an ejectment. : | 

Lord Earlifort, Ld. Ch. J. of B. R—(having 
ſtated the caſe at length and the queſtions that 
_aroſe on the Judges charge.) As the ſecond 
queſtion is of greateſt extent and moſt general 
influence, and ſeems to have been the only one 
made below, or in the contemplation of the 
judge who tried the ejecxment: I will go to that, 
as the main queſtion, firſt. 2 

But before I go into any explanation of 
theſe acts, I would obſerve, that it avails little, 
what would have been the caſe between land- 
lord and tenant at common law. Where men 
are to conform to poſitive ſtatutes, clear and 
expreſs in themſelves, arguments drawn from 
analogy may ſometimes illuſtrate, but never 
prove any thing. 2 5 — — 

Nor do I think it matters much, whether 
theſe ſtatutes, made certainly in pari materia, 
be conſidered as one code, or even as different 
clauſes of one law; or be taken ſeparately; they 
explain each other, it is true, but each clauſe 
may be conſidered ſecundam ſubjectam materiam. 
And although a good deal has been faid, to 
ſhew that this ejectment was brought (as it ma- 
nifeſtly was) under the ſtat. of the 4 of G. c. c. 

B 2 yet 
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'Kenmare yet when 11 An. c. 2. the firſt upon the ſubject, 
againſt leflee ig looked into, it will be found in the part re- 
3 in ferred to, to bear the ſame conſtruction as the 
ſubſequent ſtat. 4 Fo Hs Tt 
The preamble of the 11 of Anne is for ſe- 
curing to leſſors and landlords their juſt rights, 
that is, their reſerved rents; and to prevent 
frauds frequently committed by tenants, and 
inconveniencies happening to landlords; the 
conſtruction, therefore, which muſt be adopted, 
is ſuch as will beſt ſecure thoſe rights, and pre- 
vent the frauds and inconveniencies complained 
of; to go further in favour of landlords would 
be oppreſſion, and to encourage forfeitures by a 
proceſs calculated to inforce the payment of 
rent only; on the other hand, to ſtop ſhort of 
theſe objects would be to render remedial laws 
uſeleſs and nugatory. | Ft, 
To ſhew, however, that the 1x An. is not 
the ſtatute which immediately governs the 
ejectment brought by Lord Kenmare in 1774. 
or the evidence given by Supple to defeat that 
ejectment; it is only neceſſary to turn to the 
2d ſect. of 11 An. which preſcribes the eſſential 
ingredients for an affidavit in caſe of judgment 
by default. It ſhould ſhew that more than a 
half-year's rent was due, that there was no ſuf- © 
ficient diſtreſs, and that the landlord had a 
power of re-entry at the time of the ejectment 
brought. Now the affidavit made in this caſe 
by Ellen Galway to aſcertain the rent is ſilent as 
to the two laſt particulars, diſtreſs and power of 
re-entry ; and follows the mode preſcribed by 
5 4 G. which confines the affidavit to the ſingle 
point, of more than one year's rent being due at 
the time of ſerving the ſummons in ejectment. 
SET | 5 The 


Po 
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The copulative and, relied on by ſome of the Kenmate 


counſel for Lord Kenmare, which is in the 2 ſect. © 
of 11 Ann.; and the disjunctive or, equally re- t 


err 


lied on by ſome of Mr. Supple's counſel; where 
this word appears in the 3d ſect, of 4 G. will, 
in my apprehenſion, not vary the caſe for or 
againſt the tenant. I underſtand 11 Ann with 
Mr. O' Neu, of counſel for Lord Kenmare thus, 
* If the tenant ſuffer judgment and execution, 
% without paying the rent in arrear, and full coſts, 
and without filing any. bill within ſix calen- 


% dar months after execution,“ then the tenant. 


ſhall be barred and forecloſed.” But if he 
do either, he ſhall not be barred or forecloſed : 
ſo it is in 4G ſect. 3. If the; tenant in like 
manner ſuffer judgment and execution, with- 
out paying on demand the rent aſcertained to 
„be in arrear, together with full coſts, or de- 
s poſiting the ſame in a court of equity on filing 
« a bill within ſix months, then he ſhall. be 
* barred and forecloſed,” as in the former 
ſtatute : but if he do either, he, as by the for- 


mer ſtat. ſhall not be barred. So that one ſta- | 


tute is not on account of the copulative leſs fa- 
vourable to the tenant, than the other on ac- 
count of the disjunctive? but why vary the 
expreſſion ? becauſe it was not neceſſary to de- 
poſit the rent, &c. in a court of equity until 
4 G. and the alternative of paying t e rent to 
the landlord on demand, or depoliting it in a 
court of equity, is given by the 4 C. By each 


law, both omiſſions, viz. want of payment and 
want of filing a bill are neceſſary to bar the 


tenant at law and forecigſe him in equity, 
Here I come to the omiſſions by the tenant, 
in which both acts, viz. 11 Ann. and 4 G. ſpeak 
the ame clear preciſe language, which is fatal 
ne 2 


ainſt leſſee 
Supple, i 


n 
1 


2 


Kenmare 


CASES DETERMINED IN THE 
to the defendant's title, and upon which I 


againſt leffee ground my opinion in this caſe. The tenant is 


Supple 


Error, 


m 76 pay the rent aſcertained to be in arrear, together 


with full cis. He has not done ſo here, nor 
has he even tendered what the law requires he 
ſhould pay; for ſuppoſing for a moment that a 
tender ſhould be equal to a payment, all that the 
record fays he proved, was, a tender of the 


rent aſcertained due, with the coſts of the judg- 
ment and ejectment, which is, in my opinion, 


very far from what the acts mean by full coſts, 
an expreſſion which ſeems to go more to com- 
penſation, 285 | | 

But it is contended that zender is equal to 
payment, and that has been conſtantly affirmed 
by Mr. Supple's. counſel. In this cafe J hold it, 
under theſe acts, to be otherwiſe. | ; 
In 4G. the act under which Lord Kenmare's 


ejectment was manifeſtly brought, and on 


which defendant's counſel have fo much relied, 


there is not a word of tender; but in 11 Ann. 


where the word tender is made uſe of, it is ob- 
ſervable, chat it is before trial, but after judg- 
ment and execution not a word of tender; and 
there are many ſubſtantial reaſons for this. In 
caſe of a tender before trial, the proceedings 


ſhall ſtop; but after judgment and execution, 


another remedy welt known in the law, which 
ariſes from the joint act of the parties, and 
which, when performed, is a bar of all actions, 
is wiſely taken up by the legiſlature, which is ac- 
cord with ſatisfaction ; where, by the payment 
of the tenant and the acceptance of the land- 
lord, the landlord has a right to diſpenſe with 


the law made in his favour, by accepting the 


rent, to enforce the payment of which the act 


of parliament was paſſed. | 
| And 
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And this anſwers a ſerious objection, which Kenmare 
ainſi lefſee 
Supple, in 


is urged in favour of remainder men, as be- 4 
tween a remainder-man and tenant for life; 


for it is ſaid, and ſaid truly, by Mr. Wolfe, that 


acceptance of rent, if the leaſe be actually 
avoided, would not bind the remainder- man. 
The anſwer to which ſeems to be this, that the 
act ſays, payment within fix months ſhall pre- 
vent the leaſe from being affected. But, as 
acceptance is neceſſary to ſhew an acquieſcence 
and ſatisfaction on behalf of the leſſor, fo no- 
thing ſhort of actual payment at law, or depo- 
fiting the rent in a court of equity, will be ſuf- 
ficient to keep the tenant's title in exiſtence. 

I agree with Mr; Zmmet, that the judgment. 
is by ſtatute, and as it were //ub modo; legal 
as well as equitable conſequences of the Judg- 
ment and execution are ſuſpended” for fix 
months; and by payment and acceptance, the 
judgment feems vacated by conſent, But this 
reaſoning does not go to tender and refuſal: if 
the operation which the act gives to payment 
were to be extended to the tender, as ſet out in 
the record, it would eſtabliſn this alarming po- 
ſition, that a tenant, againſt whom a judgment 


had been had upon an e for non pay- 


ment of rent, and an habere executed thereon, 
by which he had been actually removed from 


the poſſeſſion, may, after an acquieſcence, at 


any time within twenty years, be able to main- 
tain an ejectment againſt his landlord to get back 
the poſſeſſion, after the face of things ſhould be 
entirely changed, and the lands had gotten into 
other hands : and this, only by giving parol 
evidence, that the tenant had made a tender of 
the rent and coſts to an agent, or receiver, within 
ſix months after he (the tenant) had been ur" 

moved, 


— 


LON a 
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moved, If ſuch a conſtruction were yielded to, 


aft leſſee jt would not only encourage frauds againſt land- 
apple, in lords, but increaſe their inconveniencies, and 


tend to deprive them of their rights in the teeth 
of all theſe laws made for their ſecurity. It 
would make landlords the miſerable ſlaves of 


. * - 


tenants, and of the worſt of them. 


\ 


The other point made is, That the judgment 
| was irregular and a nullity, and that therefore 
nothing ſtood in Mr. Su ples way. I ſball, 
with a few obſeryations upon the part of the act 
the 4 C. which relates to the aſcertaining the 
rent, reſt upon the authority of leſſee of Hitch- 
 ing's v. Lewis, 1 Bur. 620, cited by Mr. Dick- 
fon, That was, as this is, upon an ejectment 
brought by a tenant againſt his landlord, whe. 
had formerly obtained a judgment by default in 
a former ejectment — 4 by him againſt 
this ſame tenant. And the point, upon a ſpecial 
caſe made for the Court of King's Bench was. 
whether it was neceſſary for the landlord, who. 
was defendant, and ſtood; exactly as Lord Ren- 
mare here does, to produce an affidayit that halt 
a year's rent was due, and that the leſſor of the 
pang in cement had power to re-enter. 
Lord Mansfie/d and the court were ſo clear, that 
they would not hear the | defendant. the leſſor's 
counſel argue it. Now there, there was no, af- 
fidavit whatſoeyer, yet the court preſumed it 
right, as it was ſtated to be within the act of 
parliament ; but here I ſee no defect in the affi- 
davit which is ſet forth, it ſtates and aſcertains 
the rent as preſcribed by 4 G. 1. It is ſaid that 
it was taken before a commiſſioner, ſo is the 
univerſal practice of the King's Bench here, and 
a very convenient practice it is; but it is ſaid to 
be againſt the a&—that I do not ſee, The 4 
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G. c. 5. ſect. 3. ſays only, The judge, before Kennare- 
4 whom ſuch judgment ſhall be given, ſhall aſ- 2 lefſce 
«certain the ſum ſb due and in arrear,” that or Supple, in 
does not ſay it ſhall be by affidavit made before N 


him. It may by affidavit made before a com- 
miſſioner, and if this objection were to ſhake 
judgments in ejectment by default, it would fer 
afloat a great part of the property of this king- 
dom E | bs | 
-Leſſee of Graham v. Pleydel, in the exchequer 
in 1970, has been cited, to ſhew the judgment 
here a bad one. I was in that cauſe, and I oh- 
ſerve by a note I have, that two iſſues were 
directed by Lord Traclon; iſt. Whether an 
ejectment brought in 175% by the defendant 
the leſſor, for non-payment of rent, was brought 
to defeat a leaſe of 1155, under which plaintiff 
claimed. The jury found that it was not. 
The ad iſſue was, whether the rent for which 
the ejectment was braught was aſcertained by 
the judge, or court, by or before whom the 
judgment on that ejectment was given. They 
find it was #-f. The deputy clerk of the pleas 
ſide in the Exchequer, was examined in Gra- 
ham v. Pleydel , he ſaid, that he had been forty 
years in the office, and that at the time of iſſu- 
ing baberes his predeceſſor,: and he fince him, 
had been uſed to iſſue haleres without entering 
any rule to aſcertain the rent when the affidavit 
was filed in the vacation; but that-at the time 
he was examined, ſuch an order was entered as 
of the preceding term, without any direction of 
the judge for that purpoſe. This is the only 
caſe cited to ſupport the objection 4, but be the 
judgment what it may, in the ejectment here 
brought in 1774, there it ſtands, and execution 
iſſued upon it, and is ſtill in the way. 
re | ” | I would 


10 


Kenmare 


againſt leſſee nion, that wherever there was a judgment in 
of Supple, in ejectment the tenant muſt file a bill to get rid 


error. 
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I wopld not be underſtood to give any opi- 


of it, notwithſtanding actual payment and ac- 
ceptance by the landlord within fix months af- 
ter execution, I do not think it neceſſary, for 
the purpoſe of determining the preſent caſe, to 
2 any opinion upon that point: but as at pre- 
ent adviſed, I think it would be a miſchievous 
conſtruction to give thoſe laws in caſes between 


tenant for life and remainder-man. It would be 


dreadful, that acceptance of rent, and the being 
reſtored to the poſſeſſion after executing the ha- 
bere, ſhould not continue the tenant's title and 
make it compleat; I believe the univerſal prac- 
tice has been, never to come into a court of 
Equity but when the rent and coſts were to be 
depoſited, and I believe it is not the practice of 


cCourts of equity to make any decree upon ſuch 


bills, and never that a new leaſe ſhould be 
made. I underſtand: the acts to mean, that the 
avoidance ſhall be conſummate if payment be 
not made or a bill be not filed in ſix months 
after execution ; and where the ſtatute ſays, 
from thence diſcharged, to mean, the lands ſhall 
be charged or bound by the leaſe, unleſs the 
tenant neglect to make payment, or to file his 
bill and depoſit the rent. The words barred 
ſeems to me to refer to law, and forecloſed to 


| equity. It is no objection to ſay, that, when 


once a judgment in ejectment has been had, 
and execution executed thereon, the title muſt 
be reveſted by matter of equal folemnity ; if 
that were true, half the leafes in the kingdom, 
where tenants have been let back, would be 
void. I take the full anſwer to be, that where 
a new remedy is given by the ſtatute to recover 
| \ rent 
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rent and evict for that purpoſe, a new remedy Kenmare 
of reveſting is equally juſt and proper, and that 478005 — 
the exiſtence continued by payment, or by a cer. Pe. is 
court of equity, ſhews to a demonſtration that 
no new title, or grant, or decree, is neceflary. 

I have taken up more time than the difficulty 

of the caſe required, but the importance of the 

queſtion, and the ability with which it was ar- 

gued may be ſome excuſe. 

In my opinion, the judgment ought to be re- 
verſed. I think the plaintiff below ſhould have 
been non. ſuited, or that judgment ſhould have 
been for the defendant, and that the bill of ex- 
ceptions is well founded. 

Lord Chancelloy.—The 1ft queſtion is, whe- 
ther a judgment by default in ejectment, on 
which the rent was aſcertained by affidavit, is a 
good judgment, and deprives the tenant of a 
right of entry. The caſe cited by my Lord 
Earl fort is exactly in point, and fo like the pre- 
ſent, that one could ſcarcely have expected it. 
I have always thought that a judgment, though 
by default, is good till reverſed by writ of error. 
Stat. 4 G. c. 5. ſ. 3. ſays, in caſe of judgment 
e againſt the caſual ejector, if it ſhall be made 
„ to appear to the court that more than one 
year's rent was due before the ſummons ; 
then in ſuch caſe, ſuch landlord or leſſor, or 
„his leſſee in ejectment, ſhall recover judg- 
** ment and have execution thereon.” ] have 
therefore always been of opinion that ſuch a 
Judgment was good, and that the tenant could 
not bring an ejectment while the other judgment 
ſtood in force againſt him. If it had not been 
regularly obtained, it ſhould be reverſed by 
writ of error. | | 
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- ogainſt leſſee equal to the payment of the rent and coſts within 


CASES DETERMINED IN THE 
As to the 2d queſtion, whether the tender is 


ol Supple, in fix months, and therefore leaves a right of entry 


ErIOT, 


in the tenant, on which he may afterwards main- 
tain an ejectment:? ; 980 4 
I think the tender of the money is not ſuffici- 


ent, though it had been made to the landlord 
himſelf, inſtead of his agent, and for theſe rea- 


ſons, The 11 Ann. c. 2. ſ. 2. ſays, In caſe 


the lefſee ſhall permit judgment to be had 
and recovered on ſuch ejectment, and execu- 


tion to be thereon executed, without paying 


the arrent arrear with full coſts,” So that 


the rent muſt be actually paid, which cannot be 
unleſs the landlord accept of it. Next comes 
the 4 C. c. 5. ſ. 2. which was meant to reheve 
the tandlord from the difficulty of proving that 
a ſufficient diſtreſs was not on the ground, and 
other inconveniencies that might have ariſen 


from 11 Ann.; as if another gale of rent had 
become due after the ſervice af the ſummons 


in ejectment, and many others. This ſtatute 
enacts, that If defendant ſhall permit judg- 
ment to be had, and execution to be executed 
** thereon, and ſhall not on demand pay the 
rent in arrear together with full coſts,” Both 
theſe ſtatutes ſay the full cots muſt be paid. 
'The ſtatute means to give a compenſation to 
the landlord, and to repay him the ubole of the 
expence he had been put to in recovering his 
rent; the tenant did not tender the cos out of 
Po ket to the agent, but only the c.mmon cofts 
of the cjectment; that certainly was not the 


intent of the legiſlature. But if the tender 


ſhould be equivalent to the actual payment, a 
great inconvenience would ariſe to the landlard. 
The deſendant, after judgment and execution, 


might 
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might come to the landlord and ſay, here are Kenmare 
your rent and coſts, take them, or refuſe them «gainf? leſſee 
at your peril; if you refuſe them, the benefit . Supple, ”m 
ariſes to me from having tendered them, as much 
as if you had accepted the money. The landlord © 
does not know the amount of the coſts; and if 
he wait till he can be informed thereof, he is to 
loſe; the benefit of his execution, and the tenant 
may bring his ejectment eight or nine years after - 
wards. This is the ſtrange ſituation the landlord 
would be in. But, by the proviſion in 4 G. that is 
cured beyond diſpute , it ſays, the tenant muſt 
pay on demand. If the landlord demand the rent 
the difficulty is removed, for it muſt-be ſup- 
poſed the landlord would not make the demand 
until he ſhould know the amount of the coſts 
he is entitled to. The firſt ejectment in 1774 
was brought by Lord Kenmare on 4 G. and allo 
on the 5 G. 2. c. 4. ſ. 1. which gives the land- 
lord a right to bring his ejectment when there is 
no clauſe of re-entry in the leaſe, in the ſame 
manner as if there had been, Suppoſe there had 
been a clauſe of re-entry, and the plaintiff had 
entered, before that ſtatute, the tenant could 
have had no relief but in equity. The 11 Ann. 
C. 2. b A tenant file his bill within the 
limited time, and bring the rent and coſts into 
court, the landlord ſhall be reſtrained from gro- 
ceeding at lau; but does that ſay the tenant 
ſhall recover the land? by no means. The 
cauſe muſt go on to be heard, and a court of 
equity will make ſuch decree as in good conſci- 
ence ſhall ſeem proper. The court will make 
compenſation to the landlord for hi; trouble and 
the delay he has ſuſtained, _ | 
Then it is iaid, the landlord will always have 
| It in his power to deprive the tenant of the be- 
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Kenmare nefit of the proviſion in the act, which enables 
againſt leſſee him to redeem his land within fix months after 
* in judgment, by refuſing to receive the money of- 
j fered to him, though it be the full amount of 
/ his rent, arrear, and coſts ; to this there is a 
very plain anſwer. The ſtatute gives the te- 
nant the power of filing a bill in equity within 
the ſame time, on his paying the rent and full 
_ into court, which will have the ſame ef- 
ect. ; f 
But if the tender could have had any effect in 
giving the tenant a right of entry, I think it is 
deſtroyed in equity by the ſubſequent lying by 
for nine years, The ſtatute directs an applica- 
tion to a court of equity ;. but a court of equity 
would oblige the tenant to make compenſation 
to the landlord; or would ſay, your right of 
entry no longer remains. If it would not be 
agreeable to the conſcience of a court of equity, 
| ſhall a court of law againſt conſcience give re- 
lief? a court of law exerciſes its diſcretion in an 
equitable manner, and will not give relief againſt 
reaſon and conſcience, The defendant in error 
ſhould, upon the refuſal of the agent to receive 
the money, have reſorted to a court of equity by 
| bill for remedy ; and the court would have de- 
creed him to hold for the remainder of his term 
upon making full compenſation. But by lying 
by ſo long, I think he could not now have any 
claim to the interference even of a court of 
equity. 
I am, for theſe reaſons, of opinion, that the 
bill of exceptions was well founded, and that 
the judgment mult be reverſed. , 
JuDGMENT REVERSED. - 


W 
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In Chancery, 


MichAzL AYLMER, Eſq; againft Sir Patrick Aylmer | 
BrLLEW, Bart. and Dame Mary his Wife, geilen 
MALacyuy DoNNELLAaN, and WilLLlam ©" 
BurKE, Eſqrs. + 


REVIOUS to the marriage of the plaintiff A papit, ſeized 
with Honor Hore, articles were executed.,) ber martisge 

dated 9th June, 1965, wherein ſhe covenanted with the plain 

with truſtees, for her, her heirs, executors and ** (* parift) 


in conſideration 


adminiſtrators, to pay or cauſe to be paid, 2 and of 
within ſix months from the date, the ſum of t ke un bes 
8000), as part of her marriage portion; and it dower 800l. per 


ann. and provide 


was agreed that the ſame ſhould be applied in for younger 
diſcharge of the mortgages in the firſt place, children, cove- 


. nants for her and 


and next in procuring alignments of the judg- her heirs, to pay 
ments in a ſchedule annexed, affecting the plain- $000/. as her 


marriage porti- 


tiff's eſtate. Theſe aſſignments it was declared on, to be applied 
ſhould be in truſt for the heir male of the mar- in procuring aſ- 


ſignments of 


riage; but if there ſhould be iſſue female only, charges on bis 
for the daughters; but if no iſſue, for the plain- eſtate, in trult, 


k . for the heir 
tiff, his executors, Sc. On the part of the male of the 


plaintiff it was covenanted, That he would aſ- marriage, but if 


no iſſue male, 


ſign to the truſtees certain ſums of money to then for the 
which he was intitled, not exceeding 8000). _—_— 
that, immediately. after ſaid 8000/. ſhould be plainif. zooo!. 
raiſed by ſaid Honor, or ſaid fums ſhould be paid — 


in, he would procure re- conveyances of charges place, and the 


wife dies with- 


. out iſſue, 
whereupon her lands come to her ſiſters, her heirs at law ; againſt whom, plaintiff files 
his bill, to recover the refidue of the ſum of 8000/, He is intitled to recover, in reſpe& 
of the lands come to the heirs, for they are real aſſets : and there is nothing in the 
popery laws (2 Ann.c. 6. & 8 Ann. c. 3.) which prevents a papiſt from binding his 
heirs, to a papiſt, for a fair debt, or a fair and valuable conſideration ; or at all alters 
the law with reſpect to lands deſcending being real aſſets in the hands of the heir. 


affecting 
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Aylmer affecting his eſtate, and remove all legal ob-; 

* ſtructions to her do ver, and particularly to 

make it up 800l. a year, and alfo to make pro- 
viſion for younger children. 

The plaintiff and Honor Hore, were both pa- 
piſts. The ſum of 4000). part of that ſtipulated 
to be paid by her, was paid immediately upon 
the execution of the articles. About three 
months after the ſolemnization of the marriage, 
Mrs, AyImer died without iſſue, leaving the co- 
venant unper formed, and without any perſonat 
aſſets; upon her death a conſiderable real eſtate 
of which ſhe had been ſeized in fee, came to 
her ſiſters and heirs at law, Lady Bellew and 

Mrs. Donnellan, both papiſts; Lady Bellew's 
moiety was aliened 12 the commencement 
of this ſuit. Mrs. Donnellan is dead, and her 
molety remains in the ſeiſin and poſſeſſion of 
Mr. Donnellan the defendant, her fon and heir 
at law. „ | 

This bill was filed 22d March 1185, to have 
the ſum of 4oool. with intereſt from fix months 
after the date of the articles, decreed a charge 
againſt the coheirs of Mrs. Aylmer, and for a 
| fale of the lands deſcended to them, in default 
| of payment. | ; 
| | W. Burke is the furviving truſtee in the 
| articles. The plaintiff in his bill inſiſts, that if 
by the laws in force againſt popery, at the time 
of the execution of the articles, he was diſqua- 
tified from ſuing, ſuch diſqualificatioa is now 
removed by the late relaxing laws. 
On 18th Fuly 1786, the Lord Chancellor 
delivered his opinion. | | 
Lord Chancellor. —This bill is hrought for an 
account of real aſſets, and for payment of what 
remains 
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remains due to the plaintiff, upon the foot of 


a covenant in articles in the nature of marriage 


articles, entered into upon the marriage of Ho- 
nor Hore with the plaintiff Both the parties 
were papiſts. The articles were executed in 
June 11765. The plaintiff covenanted to aſſign 
to truſtees certain ſums of money to pay off in- 
cumbrances affecting his eſtate, that ſhe might 
have a clear eſtate to come upon for her dower, 
and ſhe covenanted for herſelf and her heirs, to 
raiſe 8000), for certain uſes. Mrs. Aylmer died 
about three months afrer the marriage, leaving 


the covenant unperformed ; but 4000. of the 


ſum had been paid according to the covenant. 
Upon her death the eftate came tc her heirs, 
Lady Bellew and Mrs, Donnellan, who were pa- 
piſts. Mrs. Donnellan is ſince dead, but her fon 
and heir is now of age, and before the Court. 
Mr. Aylmer is a creditor of his late wife, un- 
der this covenant; and Mrs. Aylmer being dead, 
without payment, he claims this from) the de- 
fendants Bellew and Donnellan, in reſpect of real 
aſſets come to them by deſcent, as her heirs, 
There is no queſtion as to the covenant, and the 
heirs being bound by ir, when they have real 


aſſets by deſcent ; nor as to the ſufficiency of the 


aſſets: but to this claim ſeveral objections have 
been made. | | Ss 1 
Firft, That it is a caſe properly determinable 
at law ; that if the covenant is good to bind the 
' defendants, the heirs'df Mrs. Aylmer, an action 
at law ought to have been-brought upon it, and 
not a bill in equity. 


The ſecond is, That the eſtates have not 
dteſonded to them, but come to them as gavel- 
lers, under the ſtature 2 Ann. That they take 

C as 
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as parliamentary purchaſers, and at law, might 
have pleaded riens per diſcent. LE... 
The third is, That nothing can be aſſets in 
equity, which would not be ſo at law, but theſe 
eſtates are not aſſets at law. 
The fourth is, That this deed of covenant, to 
ive it effect, ought to have been enrolled within 
70 months after the making ; that it was not, 


and therefore is a nullity. 


The fifth is, That this is a covenant made by 
a papiſt to a papiſt, which is to affect land; that 


this is a kind of a pledge of land to a papiſt, 


and if a pledge of land to a papiſt would be 
good, a mortgage would be ſo too; but that 
being to ariſe out of a real eſtate, it cannot be 
taken by a papiſt, any more than a real eſtate 
itſelf could. | 
This caſe ſimply conſidered is a proceedin 
againſt the heirs of Mrs. Aylmer, upon a cove- 
nant, in which ſhe bound herſelf and her heirs, 
upon the ground of their having real aſſets 
deſcended to them from her. 


It is clear, that at law where the anceſtor by. 


any deed, obligation or covenant, binds himſelf 
and his heirs to pay a ſum of money, the debt 
deſcends upon the heir at any rate, but he is 
not bound to pay it till he has aſſets by deſcent. 
As Mr. Juſtice Blackftone ſays, he is bound ſo 
far forth only as he has aſſets by deſcent : till 
he has aſſets the covenant lies dormant, So in 
the caſe put by him of a covenant, by a man for 
himſelf and his heirs to keep a houſe in repair; 
the heir can then only be compelled to perform 


the covenant, when he has an eſtate ſufficient 


for this purpoſe, by deſcent from the covenantor. 
But till the obligation deſcends and becomes 
the debt of the heir, To this purpoſe is what 

Lord 
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Lord Hardwicke ſays, in 


and in Stileman v. Aſbdown, 2 Atk. 609, © A 
bond creditor,” ſays he, may have an action 
of debt againſt the heir and judgment againſt 
him, upon aſſets deſcended: for it is the debt 
of the heir, and the action is in the debet & 
detinet and the heir can diſcharge himſelf no 
_ otherwiſe than by pleading riens per diſcent 

By 4 Ann. ch. 3. ſ. 4. Where the heir has 
aliened before action brought, he ſhall be liable 
to the value of the land, as if the ſame were 
his own proper debt or debts. But the lands 
aliened ſhall not be charged.“ In the preſent 
caſe, the moiety deſcended to Lady Bellew has 


been aliened before the Eommencement of the 


ſuit; and in ſuch caſe the ſtatute ſays, execution 
ſhall be taken out againſt the heir to the value 
of the land, as if the debt were his own proper 
debt. And by ſ. 5 if judgment be given 


againſt the heir by confeſſion of the action, 


without confeſſing the aſſets, or upon demurrer 
or nibil dicit, execution ſhall be for the debt and 
damages, without any writ to inquire of the 
lands deſcended” | 
I conſider this caſe, firſt, as if neither the 
plaintiff nor his wife had been papiſts, ſecond- 
ly, as they were papiſts. » 
In the caſe of a proteſtant creditor, no doubt, 


an action in the debet and detinet would he againſt 


the defendants, in reſpect of real aſſets deſcend- 
ed, and execution would go againſt Lady Bellew 
for the value of the land as if it had been her 
own debt. Then the only queſtion is, can the 
plaintiff, being a papiſt, come here to have ſa- 
tisfaction from the . defendant, to the value of 
the land deſcended ? Here I may conſider the 


objections, 
C 2 The 


A 
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The firſt is, That it is a queſtion determina- 
ble at law. As this objection has been waved 
by Vir. Attorney General on the part of the 
defendants, and the parties are deſirous of 
having the opinion of this court, whether this 
covenant is good or not; and as I am willing to 
bring litigation to an end as ſoon as may be, I 
give into this conſent of the pasties. This court 
has been liberal, and let itſelf looſe in order to 
accelerate the payment of creditors, as is faid 
in Stileman v. Afpdown and in other caſes. 
Therefore I go to the other objections, obſerving 
only this, that this is the caſe of a truſt, and 
that Mr. Aylmer comes againſt ſome of the heirs 
for a ſatisfaction out &f the money ariſing from 
the ſale of part of the lands deſcended. 

The ſecond objection is, that no real aſſets 
have deſcended: that Mrs, A.'s ſiſters took as 
parliamentary purchaſers, under 2 Ann. c. 6. 
1. 10. As to this I am clear, that the eſtate 
has deſcended, and that they could not have 
pleaded at law, rieus per diſrent. 

The eſtate either gavelled, or it did not. If 
it did not gave], it deſcended to the ſiſters as co- 
h::reffes, and was real 'afſets, If it did ga- 
vel, yet ſtill the heirs ſhall take by deſcent, and 
ti lands will ſtill be real aſſets. The words of 
tie Mare, All lands, tenements, &c. where- 
* of any papiſt now is, or hereafter ſhall be, 
„ ſeized in fee-ſimple or fee-tail, ſhall from 
© henceforth, ſo long as any papiſt ſhall be 
ſeized thereof in fee-{imple or fee-tail, be of the 
nature o' gavelkind, and if not ſold, &c, for 
„good and valuable conſideration, &c. ſhall 
* for ſuch eſtate from ſuch papiſt de/cend 79 
* ard be inherited by all and every the ſons of 
* ſuch papiſt, any way inberitable to ſuch eſtate, 

ſhare 
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& ſhare and ſhare alike, and not de/cend on or 
come to the eldeſt of ſuch ſons only being a 
“ papiſt, as heir at law; and ſhall in like man- 
« ner from ſuch reſpective ſons, being papiſt, 
% deſcend to and be imberited by all and every 
„ the ſon$of ſuch ſons, ſhare and ſhare alike, 
„Kc.“ The act is expreſs that it ſhall de- 
ſcend. What ſays the common law? 1 In, 
376. 5. „ If a man be ſeized of lands in ga- 
% yelkind, and have iſſue three ſons, and by 
obligation bindeth himſelf and his heirs, 
« and dieth: an action of debt ſhall be main- 
„ tainable againſt all the three ſons; for the 
« heir is not chargeable unleſs he hath lands by 
<«. deſcent.” This is the very caſe here. The 
fame doctrine is to be met with in Glanvil. lib. 
7. c. 3. and in Dalton's Office of Sheriff, 126. 
In gavelkind all the ſons are liable to the 


<< debts of the father, in reſpe& of the lands 


„ which they inherit from him.“ So both by 
the act and by the common law, the lands de- 
ſcend, and as gavelkind lands, are aſſets in the 
hands of the heir. | 

The third objection is grounded on the ſe- 
cond ; but that being removed, this does not 
apply. ED, | 
The fourth objection is, That theſe articles 
ought to have been enrolled within ſix months 
after the making. This objection is grounded 
on 2 Ann, c. 6, ſ. 14. but, I think, is not war- 
ranted by it. The words are, A debts and 
„ incumbrances that ſhall or may charge or in- 


„ cumber any real eſtate of any papiſt, ſhall within 


“ fix months, next after the making thereof, be 
* inrolled, &c. And in default of ſuch inrolment 
of ſuch incumbrance, the ſame ſhall not charge 
the lands of any papiſt, when and during ſuch 

- * time 
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Aylmer time as they ſhall belong to a proteſtant.” The 
2 act only applies to the caſe where the lands are 
elle n. in the hands of a proteſtant. That is not the 
| caſe here. And in my opinion, this covenant is 
not any charge or incumbrance on the land. 
Here it is clearly not ; for part of the land has 
been aliened before the commencement of the 
ſuit, and cannot be charged in the hands of the 
alienee. Therefore for both theſe reaſons, this 
objeCtion does not apply. 

I now proceed to the fifth objection, on which 
the greateſt ſtreſs was laid. It is, that Mr, 
Aylmer, being a papiſt, could not take by this 
covenant, as it was meant to ſecure 8 

out of the profits of land: nor could Mrs. Ayl- 
mer, for the like reaſon, bind her heirs by this 
covenant. As to this, I ſee nothing in the po- 
pery laws, which prevents a papiſt from entering 
into a bond, or covenant with another papiſt, 
or any other perſon, and from binding his heirs, 
for a fair debt, or for a fair and valuable conſi- 
deration. It is very different from a bond or 
covenant, entered into to ſecure a beneficial in- 
tereſt to a papiſt, where no conſideration was 
given, Nor do 1 fee any thing in them, that 
at all alters the law with reſpect to land de- 
ſcending, being real aſſets in the hands of the 
heir. N 

The popery laws in England, and thoſe in 

Ireland are very different. In England, papiſts 

are diſabled to take by deſcent in any manner, 
by II & 12 W. 3. This will account for many 
things that have been ſaid, aukwardly enough 
in the books, on this ſubject. 

It is ſaid, that by ſuch a covenant, if it ſnould 
be adjudged a good one, a papiſt might take a 
profit out of lands, contrary to 2 & 8 Aun. 

5 By 
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By 2. Ann. c. 6. papiſts are diſabled © 10 pur- 
« chaſe or to buy manors, lands, &c. or any 
< rents or profits out of the ſame, or any leaſes 
or terms thereof, other than terms of years 
* not exceeding thirty-one years. And it is 
„ enacted, that all and ſingular eſtates, terms 
„or any other profits whatſoever, other than 
ſuch leaſes, ſhall be void.” 

Lands are acquired two ways; by deſcent or 
by purchaſe, The firſt is by right of blood, 


and act of law. The ſecond is by one's own 


act; and in its moſt comprehenſive ſignification, 


the word purchaſe includes every other mode 


of coming to an eſtate, but that by inheritance. 
In its more confined. ſenſe, it means ſuch ac- 
quiſitions as are made by bargain and ſale, for 
valuable conſideration. 

The word, in its comprehenſive ſignification, 


includes theſe five methods of acquiring eſtates, 


viz. Eſcheat, Occupancy, Preſcription, For- 
feiture, and Alienation : and theſe only. As to 
acquiſition by execution, which Lord Coke con- 
ſiders under the head of elegit; it is not con- 
ſidered by any writer, as an acquiſition by pur- 
chaſe, The acquiring profits out of real aſſets, 
is not an acquiſition by purchaſe: it is only a 
right to be paid by the heir, out of the aſſets in 
his hands. | 8 | 


I do not know that this ſection has ever been 


conſidered to extend to purchaſers, but, in the 
more confined ſenſe, for valuable conſideration. 


It has not been adjudged, that a papiſt cannot 


take by mortgage, ſtatute ſtaple, ſtatute mer- 
chant, or by elegir, It has only been aid, and 
that argumentatively, and chiefly in England, 
where the ſtatutes againſt popery are much 
ſtronger than here. | CO = 


If 
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If this were a new queſtion, I make no doubt 
but that the purchaſing mentioned in the ſta- 
tute would be conſidered to mean purchaſes for 
money. Does this ſection prevent a papiſt from 
charging his land for the payment of his juſt 
debts? by no means. Neither does it prevent 
him from taking, or making a covenant binding 
the heirs; but it does not allow a papiſt to buy 
land. Nor does he in this caſe, he takes only a 


| ſtcurity to be paid his money. 


In this caſe, part of the lands has been ſold 
before action brought The lands are not 
charged or incumbered. If they vere, the 
charge would fall on purchaſers, which 3 
be. Nothing remains but the money in 
hands of the heir; in like manner as in 
hands of an executor. 

The caſes of warranty went much farther. 
In ſome caſes the heirs were bound without 
aſſets even by collateral warranty. So at pre- 
ſent they are bound, it is their debt; but they 
can be charged only in reſpect to aſſets de- 
ſcended. 


Section 14. Of this act comes next. This I 
have conſidered before © All debts and i 
« cumbrances, &c. ſhall within ſix months be 
< enrolled, &c.” but not unleſs they affect the 
lard. This covenant clearly does not as to one 
moiety, and as to the other it is not in the 
hands of a proteſtant. There is rothing elſe in 
this act of Anne that can at all affect this que ſ- 
tion. 

As to 8 Aun. c. 3. The firſt ſection enacts, 
That no papiſt ſhall take any anuuity for life 
or years, and that all ſecurities for ſuch ſhall 
© be void, except, &c.” This reſpects only 
annuities aud tecurines for ſuch. But this is no 


ſecurity 
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| fecurity for an annuity, it is only a covenant 
for the payment of money: ſo this ſection does 
not apply. 

Section 27. makes void all collateral ſecuri- 
ties to cover any ſale contrary to 2 Ann. c. 6, 
This too gives the diſcovery of lands fo pur- 
chaſed, and ſecurities to cover and ſupport a 
purchaſe. But this 1s not a collatera] ſecurity ta 
ſupport or to cover any purchaſe, Reed v. Al- 
mer, Howard's Popery caſes, 80. has been cited. 
It is a very ſtrange and imperfect note, and it is 
very hard to make any thing of it; it ſays the 
plaintiff was decreed to the benefit of a ſtatute 
ſtaple, not extended on the lands, upon the 
principle of its being a collateral fecurity ; if 
ſo, it was a very proper decree, and could not 
have been. reverſed. Lord Hard wicke, and 
Lord Carteret, are the only lords mentioned ta 
have ſpoken, and they are made to ſay that. 


the plaintiff came too ſoon, before the lands 


were extended. I am certain Lord Hardwicke 
did not ſay what is there aſcribed to him, for 
he always ſpoke of it as a very doubtful point, 


whether a papiſt could extend lands by elegit, | 


&c. as it had never been determined At leaſt 
if he did fay fo, it muſt have been upon the 


ſenſible man, but no lawyer, ſo his opinion, an 
this point, can have no weight, Upon the 
whole, from what appears in that very imper- 
fect note, I muſt take it to have been an ori- 
ginal ſecurity ; conſidering it as ſuch, I ſee no- 
thing in the popery laws to affect it. If it had 
been a collatera] one there would, But that caſe 
does not at all apply here. This 1s not the caſe 
of one who has extended lands on a ſtatute ſta- 
ple, ſtatute merchant, or elegit; nor ſhould J, 
were it neceſſary to decide that point, conſider 


ſuch 


popery laws, Lord Carteret was a very 
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ſuch a one a purchaſer. Thoſe executions have 
never been included, by any writer, amongſt 
purchaſes. This covenant does not bind the 
lands; it merely binds the heir, in reſpect of 
aſſets. 1755 4 

There can be no ſhadow of difficulty, as to 
Lady Bellew's part, for that was aliened before 
the commencement of the ſuit. The only dif- 
ficulty is, where the lands remain in the hands 
of the heir; what kind of ſatisfaction is the 
party intitled to at law ? what ſort of execution 
ſhall the obligee have ? 

According to Mr. Dalton (who wrote with as 
much learning as any author on the ſubject) 
there are ſeven ſorts of execution. Firſt, upon 
a ftatute merchant. Second, on a ſtatute ſtaple 
(in theſe two it 1s againſt the body, lands and 
goods: the creditor holds the lands till he is ſa- 
tisfied ; his intereſt in them is only a chattel.) 
Third, upon a recognizance againſt body, lands 
and goods, Fourth, an elegit, againſt lands 


and goods, here too the creditor holds the lands 


till ſatisfied, but in the third fort, the ſheriff 
muſt levy, Fifth, a capias ad ſatisſaciendum, 
againſt the body only. Sixth a fieri facras, 
againſt the goods only. Seventh, a /evar:, 
againſt the profits of the land; and this is the 


old common law execution. There are no 


other ſorts of execution than theſe ſeven. 

In this caſe the creditor could only have a 
levari. Dalton ſays, that in this execution the 
ſheriff is to receive the rents and profits, and 
to deliver them to the creditor : if fo, how is 
the land itſelf charged? if it be ſold the ſecurity 
is gone, but if it remain, the creditor only gets 
the profits. In Plowden, 441. the execution is 
in this manner, but it is not ſaid there, whe- 

ther 
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ther the delivery was to be of the land itſelf, or 
not. I think it might have been of the land it- 
ſelf, if the heir had confeſſed the aſſets. I doubt 
whether it was done in more than one caſe, and 
then the judges made a great difficulty about 
inſerting the clauſe, to take the land in execu- 
tion. But ſuppoſe it might be done, yet it 
could be done no longer than the law would ad- 
mit it; and if then the law had ſaid, a perſon 
of a particular deſcription ſhould not be capable 
of holding land, the judges could not have. in- 
ſerted ſuch a clauſe, but would have given a 
levari 8 Apply that to the preſent caſe: 
ſuppoſe inſtead of a bill, plaintiff had brought 
an action, and having obtained judgment was 
ſuing out execution; if I were on the bench 
and entertained any doubt whether a papiſt 
could take the land in execution, leſt it might 
be conſidered as a purchaſe (for in that light 
only the doubt could ariſe, though I do not 
think it would) I would order execution to iſſue 
as the old common law execution in Plowden , 


and the ſheriff ſhould levy the debt out of the 


profits of the land. The law then would not 
prevent execution, even though it could be 
conſidered as a purchaſe; which I do not think 
it could. There the plaintiff would have the 
rents and profits; which bripgs it to the caſe of 
a ſtatute merchant, ſtatute ſtaple, or elegit; 
and there courts of equity let themſelves looſe 
to accelerate the remedy, and inftead of the 
rents and profits give ſatisfaction by a ſale. 

On theſe principles, and on theſe grounds, 1 
think Mr. Aylmer is intitled to have ſatisfaction 
- againſt the heirs of his wife, for the 4oo0/. re- 
maining unpaid, | | 


According] y 


Aylmer 


againſt 
Bellew. 
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 Aylmer Accordingly his Lordſhip decreed the ſaid 
8410, ſum of 4000. to be paid to the plaintiff in three 
Ry months, with intereſt from the time of er 
the bill. One moiety thereof by Sir Patrick 
— Bellew and Mary his wife, in reſpect of real 
aſſets deſcended to her from ſaid Honor, and 
aliened before the filing of the bill. The other 
moiety by the defendant M. Donnellan, as ſtand- 
ing in the place of his mother, the other heir at 
law of ſaid Honor, in reſpect of real aſſets alſo 
deſcended to his ſaid mother, and now re- 
maining in his ſeifin and poſſeſſion, with liber- 
ty to apply for a ſale of the ſaid real aſſets 
in default of payment. His Lordſhip refuſed 
to give coſts, obſerving, that the parties had 
acted very properly, and that it was a queſtion 
very fit to take the opinion of the Court upon, 
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Jn Chancery, 


EL1ZABETH JoNEs, widow, JoHN Jones . 
MADDEN, and ANNE his wife; Cope, and the 
Emma Tromeson, widow ; | Plaintiffs in TAN. 
WILLIAM FAIRBROTHER, and the original 
Max his wife; TartopniLvus | cauſe, 


CLEMENTS, and CATHERINE : 
his wife ; J 


Ax rhux Core, RoBerT Lange! Defend» 
SEY, and others, ants, 


In the Croſs Cauſe.— ARTHUR Cope, Plaintiff, 
The other parties in the original Cauſe, De- 
fendants, 


$6: - 
HIS caſe aroſe on the will of Sir Z/illiam |, 1 
 Fownes, Bart. and on the will of Robert for life, remain» 


5 ; . der to his firſt 
Cope, containing an appointment in purſuance of non” 


| in tail male, re- 
mainder over in truſt to convey the premiſes, and every or any part thereof, to 
ſuch child or children of teſtator's daughter and her then huſband, ether than 
and except their elde ſon for the time being, and the iſſue male or female 
of ſuch child or children (except before excepted) for fuch eſtates, and in ſuch 
ſhares, and ſubje&t to ſuch limitations as ſhe, from time to time, by any deed 
or deeds, or by her will ſhall appoint; and for want of appointment by her, or 
for ſo much as ſhall not have been appointed by her, then as her huſband ſhall from 
time to time, by any deed or deeds, or by his will appoint : and for want of ſuch ap- 
pointment, or for ſo much as ſhall not have been appointed, then as their eldeſt ion for 
the time being ſhall appoint. The huſband, by his will (his wife having died without 
appointing) appoints to his younger ſons, by name, in tail, with croſs remainders in 


tail; and if all his ſaid younger ſons ſhould die without iſſue; then to his daughters, 


He dies, leaving his ſons the appointees, ſtill younger ſons; aſterwards one ot them 
becomes the only ſurviving ſon, the reſt being dead without iſſue; and then ihe trult 
eſtate velts in poſſeſſion by the death of B. without iſſue male. The daughters uf the 
appointor claim the eſtate, conſidering the appointment to their ſurviving brother, as 
deteated by his being, as they ſay, an eldeſt ſon for the time being, and ſo excluded 
by the will of A. and the other brothe.s, the appointees being dead withcut iſſue, 
But it is decreed that the appointment to him continued undiſturbed. $** Time being,“ 
means the time of the appointment's being made. The appointees were as if named in 
the will of A. The davghters can claim only under the appoiatment of their fa her, who 
limits it to them in the event of all his ſons, the appointees, dying without iſſue, which 
has not happened, 
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Cope, and the Fownes. 


contrary. 


made and publiſhed his laſt will, a 
| deviſed them to the Hon. Robert Lindſey, one 


Sir William at the time of making his will 

had one grandſon, William, by a deceaſed ſon, 
and one daughter, Elizabetb, the wife of Mr. 
Robert Cype. Being ſeized in fee of the premiſes 
in queſtion, he, on the 8th April 1734, duly 
4 therein 


of the Juſtices of the Common Pleas in Jreland, 
and his heirs, to the uſe of Robert and Elizabeth 
Cope, and the ſurvivor of them, and the execu- 
tors, &c. for the term of two years, to be com- 
puted from the day next after teſtator's death , 


and after the end of ſaid two years, (if his 


grandſon William was not married at the time 
of making the will, or ſhould not marry in teſ- 
tator's life-time without his conſent,) to the uſe 
of his ſaid grandſon for life, without impeach- 
ment of waſte, and from and after the determi- 
nation of the eſtate, to the uſe of ſaid Robert 
Lind/ey and his heirs, during the life of ſaid 
William, to ſupport the contingent remainders; 
and from and after his deceaſe, then to the uſe 
of the firſt, and every other ſon and ſons of ſaid 
Millam ſucceſſively, and the heirs male of their 
bodies. And in default of ſuch iſſue (or in caſe 


his grandſon was then married, or ſhould marry 


in teſtator's life-time without conſent, then from 


and immediately after the expiration. of the ſaid 


two years) to the uſe of Elizabeth Cope for life, 
and after her deceaſe to the uſe of ſaid Robert 
Lindſey and his heirs © in truſt nevertheleſs to 
„ ticttle and convey the ſaid premiſes, and ever 


or ary part thereof, to and upon ſuch child or 


children of the ſaid Robert Cote and Elizabeth 


Cote, other than and except their eldeſt ſon for 


« the 


oo 
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&« the time being, and the iſſue male or female, Jones . 
of ſuch child or children (except before ex- Cope, and the 
| & cepted) for ſuch eſtates, and in ſuch parts, <ovirary- 
| & ſhares and proportions, and in ſuch fort, man- | 
% ner and form, and ſubject to ſuch powers, 
| limitations and appointments, as my faid 
«© daughter Elizabeth Cope, from time to time, 
„during her life, by any deed or deeds, or by 
<< her laſt will and teſtament in writing, or any | 
„ writing purporting to be her laſt will and | 
e teſtament, to be by her executed in the pre- | 
„% ſence of three or more credible witneſſes, 
* ſhall direct, limit or appoint. And for want 
of ſuch direction, limitation, or appointment, 
« or for ſuch part, or ſo much thereof as no 
© limitation, direction, or appointment ſhall be 
„made; then, as the ſaid Robert Cope ſhall, 
„ from time to time during his life, by any 
“ deed or deeds, or by his laſt will and teſta-= ö 
© ment to be atteſted as aforeſaid, ſhall direct, | 
„limit or appoint. And for want of ſuch di- 
rection, limitation, or appointment, or for 
« ſuch part or ſo much thereof, as no direction, 
% limitation, or appointment ſhall be made; 
then, as the eldeſt ſon for the time being of 
e the ſaid Robert Cope and Elizabeth Cope ſhall 
„ direct, limit and appoint. And to and for 
“no other uſe, truſt, intent or purpoſe what- 
„ ſoever | * 
Soon after the making of this will, teſtator 
died; and after the expiration of two years, his 
grandſon William, then Sir William Fownes, not | 
having married in the life-time of his grand- i 
father, entered and became ſeized under the 1 
will, 
Mr. and Mrs. Cope had thirteen children, all 
living at the time of Sir William the teſtatoi's 
| — death, 
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Jones v. death, viz. eight ſons, William, Anthony, Henry, 
Cope, and the Robert, Arthur, (the party in theſe cauſes) Ken- 


Contrary. 


arick, Barclay and Fohn, and five daughters, 


Elizabeth, Aune, Emma, Mary and Catherine: 


In January 1948, Mr. Robert Cope (his wife 


having died withoat making any appointment) 
made his will, and thereby made an appoint- 


ment purſuant to the power given to him by Sir 
William Fownes's will, in default of appointment 


by Mrs. Cope. There were then living of his 
and his late wife's children five ſons, Anthony, 
then his eldeſt ſon, Robert, Arthur, Barclay and 
Fobn; and all the daughters. By this will Mr. 
Robert Cope, after reciting the power, appointed 
as follows: © Ido by this my laſt will and teſta- 


„ ment, executed, &c. direct, limit and appoint, 


* that the heirs of the ſaid Robert Lindſey, do 


Co 
«c 
te 


and ſhall ſ-ttle and convey all and ſingular 
the ſaid lands and premiſes, in manner herein 
after mentioned, that is to ſay, to and upon 
„my younger ſons Robert, Arthur, Barclay. 
„ and FJobn, to be equally divided among them, 
„ ſhare and (hare alike, as tenants in common, 
« and not as joint-tenants, and the ſeveral and 
& reſpective heirs of their bodies: and if one 
« or more of my ſaid younger ſons ſhall happen 
„ to die without iſſue of his or their body or 
& bodies, then as to the ſhare or- ſhares of him 
* or them, ſo dying without iſſue; to and upon 
t& the ſurvivors of them, ſhare and ſhare alike; 
% to take as tenants in common, and not as 
« joint-tenants, and to the ſeveral and reſpec- 
„ tive heirs of the bodies of ſuch ſurvivors. 
« And if all my ſaid younger ſons, but one; 
„ ſhall happen to die without iſſue of their bo- 
* dies, then upon ſuch ſurviving or only 
„younger fon, and the heirs male of his body. 
| „ And 
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Jones TY 


“to die without iſſue of their bodies, then to and Cope, and the 


cc 


upon my daughters Elizabeth Jones, Anne 
© Cope, Emma, Mary and Catherine Cope, equally 
< to be divided amongſt them, 'ſhare and ſhare 
“ alike, to take as tenants in common, and not 
as joint tenants, and the ſeveral and reſpec- 
< tive heirs of their bodies; and if one or more 
* of my ſaid daughters ſhall happen to die 
« vithout iſſue of her or their bodies, then as 
© to the ſhare or ſnhares af Her or them, ſo dy- 
ing without iſſue, to and upon the ſurvivors 
of them,” ſhare and ſhare alike, as tenants in 
* common; and not as joint tenants,” and the 
<< ſeveral and reſpective heirs of the bodies of 
* ſuch ſurvivors; and if all my ſaid daughters 
„ but one, ſhall happen to die, without iſſue 
„ of their bodies, then to and upon ſuch. ſur- 
„ viving or only daughter, and the heirs of her 
„ body. 00 e you bolt z icon 

Mr. Robert Cope died in 1758 leaving An- 


tbony his eldeſt ſon, and his ſaid four younger 


ſons, and his five daughters. F 

Sir William Fownes the grandſon died in 298, 
without iſſue male; on 21 — event the limita- 
tion to the truſtee and his heirs, for the benefit 


of the appointees was to veſt in poſſeſſion Be- 


: contrar Ye 


fore which time, Anthony, the eldeſt ſon of R- 


bert and Elizabeth Cope, and three of the four 
younger ſons named in the appointment of Ro- 
bert Cope,” were dead without iſſue, and Arthur 
had become'the only ſurviving ſon of Mr. and 
o die ind: N 8006 
At the time Sir Villiam Fownes made his will, 
Mr. Robert Cope was tenant for life of the Cope 
eſtate, which had been limited in ſtrict ſettle- 
ment. His eldeſt ſon, William, having 3 
ä D 1 the 
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Jones v. the age of twenty-one, a re-ſettlement of the eſ- 
Cope, and che tate was made upon his marriage in 1742; un- 
contrary* der which, William having died ſoon after 
| without ifſue, Robert Cope his father became 
ſeized. in fee, aud he deviſed it in ſtrict ſettle- 
ment to his five ſons in ſucceſſion, - He deviſed 
other lands which he had purchaſed to his ſon 
Anthpny in fee, ſubject to a charge of -3000!/. 
for each of his four unmarried daughters. 
Theſe lands Anthony deviſed to Arthur Cope, the 
party in theſe cauſes; who upon the deaths of 
his brothers Anthony and Robert without iſſue, 

became ſeized of all the Cope: eſtates. 
The original bill was filed in 1779, to have a 
conveyance of the: :/Fwnes eſtate! made to the 
daughters under the appointment to them by 
their father; they conſidering the appointment 
to. Aribur, as having become void; and the 
other appointees; being dead without iſſue, the 
croſs bill was filed by Aribur Cope, in order to 
have at conveyance made to him, in purſuance of 

his father's appointment. SLE. end 
This caſe was argued by Mr. Serjeant Fitz- 
gerald and Mr. Duquery for the Plaintiffs in the 
. original cauſe, and by Mr. Solicitor General, 

zued by other Mr. Wolfe, and Mr. Boyde, for Arthur Cope. * 

countel on eh. Tor the Plaintiffs in the original cauſe.—This 
were not fo for Queſtion turns upon the conſtruction of Sir Wil- 
tunue as to be lian Fownes the grandfather's will. From his 
their argu» © bounty to the children of his daughter, this 
Meats. eſtate has been derived, and his intent muſt go- 
vern the courſe of it now. An appointee takes 
not from the appointor, (who is a mere inſtru- 
ment) but from him who created the power of 
appointment. This too, is the caſe of an ex- 
ecutory truſt; and in ſuch particularly, it is 
the endeavour of this court to find out and pur- 
I J — * 
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ſue the intention of, the parties. In execu- Jones v. 
e tory truſts the teſtator leaves ſomething to be Cope, and the 
« done; the truſts are to be executed in a more ary. 
« careful and more accurate manner, agreeably 
% to what appears to be the intention of the 
<« teſtator.,” ' Glenorchy. v. Boſville. Talb. 3. 
This holds not only in the caſe of wills, but of 
artigles, 3 . 436. | 
Robert Cope made his will with the deſign of 
purſuing the intention of Sir William Fownes ; 
he recites the power and refers to it. But if he 
has not executed it agreeably to Sir William's 
will, or if his appointment has become by ſub- 
ſequent events, repugnant to it; the power 
muſt now be executed agreeably thereto. From 
Sir William's excluding the - eldeſt ſon for the 
time being, it manifeſtly appears to have been 
his intention to give his eſtate as a proviſion for 
the younger children, and to keep the Fownes 
eſtate from uniting with that of the Cope family. 
The words“ eldeſt ſon for the time being, de- 
note a continuing incapacity in whatſoever. ſon 
ſhould happen to be eldeſt, of enjoying the 
Fownes eſtate The words ſhift their applica- 
tion according to the event. Here they ſne * 
that he did not mean to exclude any particular 
| eldeſt ſon; for Mrs. Cope had many ſons then i 
living, but he names none of them. Were 
the teſtator now to riſe from the dead, and to 0 * 
be aſked, what his intention was, can it be 
imagined that he would ſay it was his intention 
5 to give his eſtate to Artbur Cope, already poſ- | | 
- ſeſled. of all the family eſtates? No! he would | 
' ſay, his intention was to exclude him, and to 
l make a younger branch. Could any doubt be 
entertained of this, it is cleared up by his giving \ | 
a power of appointment to the eldeſt for, og 
2 dhe 
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Jones v. the time being. The teſtator devolves on him, 


CASES DETERMINED IN THE 


Cope, and the the truſt of appointing to'the younger children : 
contrary. ſie is put loco parentis, for their benefit; he 


could not appoint to himſelf. This circum- 
ſtance, makes this caſe ſtronger than any in the 
books. If your Lordſhip ſhould decree for 
Arthur Cope, it muſt be from ſome rule of Jaw 
or equity, binding you from following the teſ- 
tator's intention, Which was clearly in favour 
of the younger children: and your Lordſhip 
will lean in ſupport of them, againſt one, who is 
already amply provided far, 

A voluntary gift by a 1 to younger 
children, is to be conſidered as a proviſion 
made for them, in the marriage ſettlement of 
the father and mother; upon the authority 
of Teynham v. Webb. 2 Vezey, 198. Portions 
are to be conſidered with reſpe& to the times 
at which they are to veſt. In the preſent 
caſe, there ate three periods to be eon 
ſidered. The firſt is, the time of Robert Cope's 
making the appointment in 1748. The ſecond 
is the time of his death'in 1753; and the third 


is, the time of Sit . Fowues the younger's death, 


without male iſſue, in 1778. This laſt period, 
we contend, is the time when the diſtinction of 
elderſhip _ is to take place. It 
cannot be the firſt, for the appointment was 
ma 8 vhich could not operate till the 
death of Robert Cope. The appointment par- 
took of all rhe properties of a will, and there- 
fore, at the time of making, veſted no abſolute 
right; it ſtill continued defeazible and ambu- 
latory. 1 Veſey, 139. But though it had been 
by deed,” it ſtill would have been defeazible, 
from the poſſible incapacity of the appointees; 
and that poſſible incapacity to take, continues 
5 | FOI to 
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to the time of payment, Chadwick v. Daleman. Jones w. 
2 Vern, 531. (And ſo it was conſidered by Lord Cope, and the 
Hardwicke, in Teynbam v. Webb.) There a new Ontraqy. 


appointmeut to younger children, one of the 
former appointees having become an eldeſt ſon, 


was held good. If Robert Cape had appointed 


by deed, and one of the appointees, in his life- 


time had become an eldeſt. ſon, he might have 


made a new appointment, upon the authority 
of that caſe. | 6 


Neither .could it be the ſecond period, for 


Nobert had but a naked power, without any in- 


tereſt, ſo that nothing veſted upon his death. 


A conveyance might have been called for by the 
children, in his life-time, if Sir William the 


younger, had died without iſſue male. The 


period meant by the words, time being, was 
when the truſt eſtate, veſted in poſſeſſion in 
Robert Lind/ey, for the benefit of the family; 
that is in 1998, when Sir William Fownes the 
younger was dead, without iſſue male. The 


conveyance directed by the grandfather's will, 


is to be made out of the truſt eſtate, which 


could only ariſe upon that event, when all the 
prior eſtates were ſpent, To ſupport the claim 


of Arthur Cope, the truſt eſtate muſt be called 


into being in 1748, and this for the purpoſe of 


giving it from the younger children, to the el- 


deſt, contrary to the teſtator's intent. Upon 
the death of Sir William Fownes the younger, 
what was the truſtee to do? he is firſt to look 
into the will of Sir Villiam the grandfather, 
and there he ſees that Arthur Cope, is the very 
perſon excluded by it: then into that of Ro- 
bert, but under the controul of the former; he 
ſees it would be a breach of truſt, to convey to 
Arthur, as the appointee of Robert. W 
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CASES DETERMINED IN THE 


Jones v. the appointment, Robert Cope had the very ſame 
Cope, and the intention that Sir William had in giving the 


conttary. 


wer, and his appointment ceaſes to operate 
in favour of Arthur, upon his becoming an 


eldeſt ſon. He deſcribes the appointees, and 
appoints to them as his younger ſons! In Beal 


v. Beal, referred to in 2 Vezey, 210, it was 
laid down by Lord Harcourt, that younger chil- 
dren ſhall be conſidered; ſuch as do not take 
the family eſtate, are not the head and repre- 
ſentative of the family; therefore the younger 
ſons intended by R9/ert Cope, muſt be taken to 
be ſuch, as do not take the Cope eſtate, The 
appointment to the daughters remains valid ; 
for an appointment under a power, may be good 
only in part, and ſhall operate pro tanto. In 
Teynham v. Webb, the eldeſt ſon did not die till 


four years after the death of his father, which 
brings it nearer to the preſent caſe , and there 


too the truſt eſtate did not veſt, till Lord Teyn- 
bam had become an eldeſt fon, Suppoſe no 
appointment had been made, the truſtee muſt 
go to this very Arthur Cope, and learn from him, 


whom he would appoint, under the power given 


to him as an eldeſt fon at the time. In 1778, 
the truſt eſtate veſts in poſſeſſion, and how does 
it look towards Arthur Cope ? it ſees him inveſted 
with all the Cope eſtates, encircled round with 
wealth, It ſhould ſeem as if the teſtator had 
foreſeen this very event; in directing the eldeſt 
ſon, for the time being, to be excluded: nor 
can it be held hard upon him to do fo, under 
theſe circumſtances. Equity is guided in its 
deciſions of ſuch caſes by the proportions of 
wealth. A daughter of twenty years of age is 
conſidered a younger child than her brother of 
two, becauſe unprovided for; and an eldeſt 

ſon 
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fon unprovided for, is held a younger child; Jones v. 
this is laid down in the caſes referred to, in 2 Cope, and the 
Vezey, 203. | EH * T3; QUO, 
Broadmead v. Mood. Brown's Ch, Ca. 77. / 
is a ſtrong caſe in point. There the truſt term 
was not to ariſe, *rill after the death of the wife. 
Anthony the ſecond fon, though appointee by . 
name, was held incapable of taking, becauſe 
before the truſt eſtate aroſe he became an el- 
deſt ſon; in that caſe, there was no new ap- 
pointment, as there was in Chadwick v. Dole- 
man, If upon the death of Robert, the younger . 
children had called for a conveyance, your 
Lordſhip would have refuſed it, upon the au- 
thority of Teynbam v. Webb; you would have 
ſaid ro them, © You have only a defeazable 
« igtereſt, wait *cill the beneficial eſtate ac- 
« crues.” Where an inconvenience may ariſe 
by ſuſpending the veſting of a portion, the 
court will take an earlier period, But what in- 
convenience can ariſe here? here all was con- 
tingent, it was uncertain whether the truſt eſ- 
tate would ever come into poſſeſſion No bene- 
fit could ariſe to the family, by conſidering an 
intereſt given by the appointment, as veſted ab- 
ſolutely at an earlier period, than the time when 
the beneficial eſtate accrued. © Younger chil- 
“ dren,” means thoſe living when the beneficial 
intereſt ariſes, - Elliſon v. Airey, 1 Vezey, 111, 
So here the eldeſt child at the time the bene- 
ficial intereſt accrued, is to be excluded, and 
the younger at that time to take; your Lord- 
ſhip now ſtands in loco parentis, and are bound 
to execute the power in favour of the younger 
children. It is ſaid the appointment by Robert 
Cope, cannot be reſcinded; but he might have 
made a new appointment. He could * | 
. | : only 


40 
Jones v. only from the change of the ſituation of the ap- 


Cope, and the pointees, one of them having become an eldeſt 
"contrary. ep | 


CASES DETERMINED IN THE 


ſon : upon the ſame ground, (Arthur Cope hav- 
ing become an eldeſt fon) it is competent to 
your Lordſhip to do the ſame, and in executing 
this power for the benefit of the family, to do 


what Robert might have done, had theſe events 


happened in his life-time. If Robert had, con- 
trary to the direction of teſtator, appointed the 
eſtate to the eldeſt ſon, ſuch appointment would 
have been void; it may now be conſidered fo, 
and in that caſe, courts of equity will not, ſor 


want of appointment let the bounty be loſt, to 


thoſe who were intended to be benefited by it, 


but appoint themſelves in their favour. 


For Arthur Cops. —It has been contended on 
the other ſide, that it was the intention of Sir 
William Fownes, the teſtator, that the Cope and 
Fownes eſtate ſhould never unite, and that the 
elder ſon for the time being, of Rol ert and Eli- 
zabeth Cope, ſhould ever be excluded from en- 
joying the Fownes eſtate, and that he intended 
to make a ſecond branch; but no ſuch thing 
appears in the will itſelf, The teſtator betrays 
no ſymptoms of family pride; he does not give 
his eſtate to one younger ſon, requiring him to 
take his name; but gives a power of appoint- 
ment, by which it might be entirely given to 
females, or parcelled out amongſt the thirteen 
children. He never had in contemplation the 
event that has happened, of there being but one 
ſurviving ſon. Your Lordſhip will not now, by 
a forced conſtruction of the teſtator's will, diveſt 
the intereſt, which has veſted in Arthur Cope, 
by the appointment to him, when a younger ſon, 
Sir Milliam Fownes defired that his eſtate, in 
. Caſe. of failure of male iſſue of his grandſon, 
ſhould 
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ſhould go to the children of his daughter Ce, Jones v. 
and in default of appointment by her, he gives Cope, and the 
her huſband a like power of appointing it, to the onH¹. 
children of the marriage, in ſuch: ſhares: as he 

ſhould think proper; judging that he would be 

beſt enabled to execute the truſt, from a know - 

ledge of the circumſtances of the family. He 

excludes indeed from the benefit of an appoint- 

ment, the eldeſt ſon for the time being, pre- 

ſuming that he muſt be otherwiſe: provided for. 

Theſe words, time; being,“ relate to the time 

of the appointment's being made; they are 

uſed with that application in acts of parliament, 

as in that relating to the Eſtate of Lord Rane- | | 
lagh, a lunatic, impowering the committee, and | 1 
the Lord Chancellor for the time being, to 
make leaſes. No other conſtruction can be put 
on theſe words, in the latter part of the ſentence, 
where the teſtator gives a power of appointment 
to the © eldeſt ſon for the time being,” and 
the ſame conſtruction muſt be adopted of the 
ſame words, in the ſame ſentence. Can it be 
imagined, that Sir William Founes meant that 
one of the younger ſons, who eventually became 
the eldeſt, ſhould on that account, be excluded 
from all benefit from the Fownes eſtate; though 
at the ſame time, he was ſtripped, of the Cope 
eſtate, by its having, been waſted or deviſed 
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n away from him'; which might have been the 1 
e caſe, for Nobert Cope, and William his ſon, 
e ſuffered a recovery. It is by mere accident that 
Arthur Cope enjoys the family eſtates; he holds F 
ſt them under deviſes to him, and is not poſſeſſed 1 
e, of a ſingle acre, under the family ſettlement, 
n. aàs an elder fon. Why was the eldeſt ſon inca- 

in pacitated? becauſe he was otherwiſe provided 

n, for; ſo are the preſent plaintiffs: one in her 0 
1d | father's 1 


CASES DETERMINED IN rhe 


Jones v. father's life-time, the others by a charge of 
| Cope, and the 1 2000l. made by Robert Cope on that eſtate, by 
contrary- the taking of which, it is contended, Arthur 


Cope ſhall be incapacitated from taking the 
Fownes eſtate. He pays plaintiffs a compenſa- 


tion for their excluſion ; and ſhall he be deprived 


of both the purchaſe money and the purchaſe ? 
and ſhall the daughters, who have received the 
money as a compenſation, alſo receive that for 
which the compenſation was given ? will you 
ſay, the eldeſt ſon is not to take the Fownes eſ- 
tate, becauſe he has received a compenſation 
for the excluſion ; yet that the daughters, who 
have alſo received a compenſation, ſhall take 
notwithſtanding. 

The will of Sir PVilliam the teſtator, and the 


appointment of Robert Cope, are to be taken 


together as one inſtrument; the appointees 
take, as if they had been named in the will of 
Sir William; and the eſtate is to be conſidered 
as veſted at the time of the appointment. Upon 
the death of Sir William the grandfather, it 
veſted in the truſtee; it was executory indeed 
in him ; and on the death of Robert Cope, where- 
upon the appointment became compleat, the 
appointees had a right to call for a conveyance , 
and equity conſiders that as done, which ought 
to have been done. The truſtee is directed to 
convey to the appointees of Robert or Elizabeth, 
and it was not probable that either of them ſhould 


live till a failure of iſſue, of Sir PFilliam the 


younger; and he is to make, not one entire 
conveyance only, but ſeveral of different parts, 
to the appointees from time to time. It cer- 
tainly was the intention of Sir William to confer 
ſome benefit on the children of his daughter; 
but were their intereſt in it to be defeazable, 


and 
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and to be perpetually diveſting and ſhifting, 


according as the appointees migit happen to be- Cope, and the 


come eldeſt ſons, till a failure of male iſſue of tal,. 


the grandſon; his intended bounty could be of 
no ſervice to them, b 
There is no inſtance of this court interpoſing, 
to diveſt an eſtate once veſted, except in the 
caſe of portions; as in Chadwick v. Doleman, 
which bears no ſimilitude to this, That was 
merely a power, created in a marriage ſettle- 
ment, of appointing portions for the younger 
children, A former appointee having become 
an eldeſt fon, the father made a new appoint- 
ment. It was held, that there was a tacit con- 
dition annexed to the firſt appointment, that the 
appointee ſhould not become an elder ſon. Here 
there was not any new appointment, Nor can 
this, be at all conſidered as a portion caſe In 
ſuch the Chancellor pats himſelf in the ſituation 
of the parents, at the time of the events hap- 
pening, whereupon the portions are to veſt in 
poſſeſhon ; and thoſe cited, only apply to per- 
| ſonal property. Here the teſtator gives a power 
of appointing the' whole to any ove, He had 
no intention of diſpoſing of it to his daughter's 
family, otherwiſe- than as his daughter or her 
huſband ſhould appoint ; they might have ap- 
pointed it in fee, to any one of the children, 
Whereas, if this is to be conſidered a portion 
caſe in any reſpect, it muſt be fo conſidered 
throughout, and the court would have ſet aſide 
an appointment to one child only. In the caſe 
of portions, the diſtribution is to take place im - 
mediately on the death of the parent, or of a life 
in being: but here the remainder ,to the trul- 
tees for the benefit of the children, might per- 
haps never have veſted in poſſeion; and os 
| | bably 
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\ Jones v. bably not *till after a conſiderable lapſe of time, 
= Cope, and the upon Sir William the younger's dying without 
contrary. any male iſſue at the time of his death; or ſuch 
iſſue dying before the age of twenty-one, This 
too is a limitation of a real eſtate, and no cal 
has ever gone ſo far, as to diveſt a real eſtate, 
that has once veſted in a perſon fully qualified 
to take at the time of the appointment, and alſo 
at the time of the death of the appointor There 
is no inſtance, where ſuch an intereſt has been 
deveſted, not for the purpoſe of including after- 
born children, but of excluding children born 
before, and then qualified to take. Another 
objection to its being conſidered as a por- 
tion caſe, is, that the daughters, the preſent 
plaintiffs, are otherwiſe provided for. Then 
again, portions are proviſions for children made 
by their parents, or by others in lieu of ſuch, 
This gift can only be conſidered as a bounty. 
Portions are debts of nature. Lord Hardwicke 
takes that diſtinction in 3. Ak. 222. * It has 
been ſaid,” ſays his Lordſhip, © that the 
«© moſt liberal conſtruction ought to be made in 
the caſe of portions, I do agree in thoſe 
caſes, where a father is making a proviſion 
for children, which is called, a debt of na- 
ture, the court will ſtrain in their favour; 
but this is the bequeſt of a collateral relation, 
\ © and is a mere bounty only.“ It has been ſaid, 
that Teynham v. Webb, was the caſe of a gift by a 
grandmother. But it was in lieu of a proviſion 
which ought to have been made, and was fo 
conſidered by the parties themſelves; under 
the particular circumſtances of the caſe, the 
grandmother was held to be loco parentis. In 
the caſe of voluntary proviſions, the firſt ap- 
pointment is held to be indefeazable; this is 
acknowledged 
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acknowledged in Chadwick v. Doleman, and alſo Jones v. 
in Teynham v. Webb. Broadmead v. Wood, (be- Cope, andthe 
ſides, that it was a caſe of portions, which we ntrary. 


deny this to be) is diſtinguiſhed from the pre- 
ſent, by the words, © or the ſon poſſeſſing the 
JJC EL T5 3 AN | 
In Trafford v. Aſhton, 2 Vern, 660. A man 
deviſed his eſtate in truſt, for his daughter for 
life, remainder to the ſecond ſon of her body 
in tail-male, and ſo to every younger ſon, 
adding, that he did not deviſe it to the eldeſt, 
becauſe he expected his daughter to marry fo 
prudently, as that the eldeſt would be provided 
for. It was held that it veſted in the ſecond 
born ſon, notwithſtanding he was the elder ſon, 
by the death of the firſt born, and contrary to 
the wiſh of the'teſtator. x 
If Robert Cope had no power to make this ap- 
pointment, it is void, and he died without 
making any; and without an appointment in 
their favour, the daughters can have no claim. 
He has appointed to them, only in the event of 
all his younger ſons named dying without iſſue; 
that event has not yet happened; ſo that unleſs 
Arthur Cope can take, none of the-children can 
take; though it was Sir William's intention 
that ſome of them ſhould, | The ſame objection 
would lie to a ſimilar claim ſet up by the younger 
brothers of Arthur, (were they alive) to the 
ſhare given to him. By the appointment they 
could have no right to it, *till Arthur ſhould be 
dead without iſſue. e N 
On the ziſt of July 1786, Lord Chancellor 
delivered his opinion. Having ſtated the caſe, 
and the events that had happened, his Lordſhip 
proceeded. Under theſe circumſtances the 
plaintiffs in the original cauſe, brought their 
| dill 
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Janes v. bill, to have a ſettlement and conveyance made 
Cope, and the by the heir of Fuftice Lindſey, to them, under 
— ConnritF* the appointment to the daughter, inſiſting that 
as three of the four younger ſons, the appointees, 
are dead without iſſue, and as the fourth, viz. 
Arthur, is become, as they ſay, an eldeſt fon 
within the meaning of Sir William Fownes's will, 
the appointment to him is become void, and 
therefore, it is the ſame as if all the four had 
| died without iſſue, ſo that the limitation to the 
= daaugghters has taken place. | 
\ On the other hand Mr. Arthur Cope has 
to] | | brought his croſs. bill, praying that the heir of 
Juſtice Lindſey may be decreed to convey to him, 
according to his father's appointment, by which 
an equitable eſtate in remainder veſted in him; 
inſiſting, that the event upon which the lands 
were to go to his ſiſters has not happened, viz. 
the four younger ſons named in his father's ap- 
| pointment, dyirg without iſſue, he, one of them, 
being living | ji Srl; 
I he caſe has been very well and ably argued . 
on both ſides. For the plaintiffs: in the original 
cauſe, it has been argued\ on the grounds I have 
mentioned, and it has been compared to the 
caſes which have happened reſpecting portions 
and proviſions for younger children; where a 
younger child has become an eldeſt ſon, and the 
caſes of Chadwick and Dole nan, in 2 Vern; and 
Lord Teynham v. Webb in 2 Vezey, have been 
particularly cited and relied on. On the other 
ſide, a great many material things have been 
offered, and the cafes cited have been anſwered, 
by ſaying, that they do not apply to the limita- 
tion of real eſtates, but govern only in caſes of 
portions, and pecuniary proviſions for younger 
children, which make a particular ſubje& of 
equity : 


. 
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equity: that this is a limitation of a real eſ- 
which is a caſe — different from caſes 


of portions for younger children. | 
I have given the caſe the moſt deliberate con- 


ſideration, and do conceive, that it muſt be de- 


ham Fownes, in uſing the words, for the time 


termined by what was the meaning of Sir "im 
« being.” what he meant by © the elde/# ſon 


for the time being. The power which he gives 


to his daughter, Mrs. Cope, and to his ſon- in- 
law, ſeems to be meant as a kind of floating 
power, during their lives reſpectively. The 
words, from time to time, ſeem to import, 
that each of them ſhould have a power to ap- 
point, from time to time, during their lives, 
reſpectively, according to the ſtate and circum- 
ſtances of the family; but if the power of ap- 
pointment ſhould come to an eldeſt ſon, the 
floating quality ſhould ceaſe. And I do con- 
ceive, that in caſe of an appointment by Mrs. 


Cape, or by her huſband Mr. Cope, it meant 


ſuch as ſhould be eldeſt, at the time of the ap- 
pointment made. The appointment then became 
perfect and compleat, and the appointees were 
then in the ſame ſituation, as if in the will of 
Sir William Fownes, A power like this, is a 
contrivance to execute by another at a diſtance 
of time, what the party would do himſelf, if he 
could ſee into futurity, The appointor acts as 
agent. It is the ſame, as if the appointees by 
name, were inſerted in the original will. 

The plaintiffs can take only under the ap- 
pointment of Robert, who gives the eſtate to 
them only in the event of all the four younger 
ſons named, dying without iſſue, The words of 
the appcintment are very remarkable. The 


daughters 


> 
Jones v. 
tate, after the determination of an eſtate tail; Cope, and the 


Contrary. 
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Jones v. daughters were to take, F all the four younger 
Cope, and the ſons ſhould die without iſſue. That was his ap- 
contrary. ointment, and to give it a different conſtruction, 
would make his appointment act contrary to his 
intent. 5 35:11 0 91 . 
This is not the caſe of portions, or pecuniary 
proviſions for younger children, which ſtand 
on a different ground, and thoſe caſes do not 
apply to this, which is a limitation of a real ef- 
rate, in a manner that the appointees were as if 
named in the will, and therefote, the time being, 
muſt be when the appointment became compleat. 
I am, therefore of opinion, that the appointment 
to Arthur, continued undiſturbed, as a good li- 
mitation. T'ought to decree the truſtee to con- 
vey to Aribur, and the heirs male of his body, 
with remainder to the heirs of his body gene- 
rally, and for want of ſuch iſſue to the daughters, 
and the heirs of their bodies, ſeverally and re- 
ſpectively, as tenants in common, with croſs re- 
mainders to each other in tail. Therefore, diſ- 
miſs the original bill, ſo far as it ſeeks a con- 
veyance, excluſive of Artbur Cope, and decree in 
the croſs: cauſe in the manner I have mentioned. 
No coſts on either fide, except to the truſ- 
% ͤ HTO SSL Gt) 7 ans 
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Michaelmas Term 


27 Geo. III. 1586. | 


Nn the Exchequer, * 


ARCHIBALD STEWART, and JANE his wife; Stewart & al. 
RopegxT CLEMENTS, and ELIZABETH his wr al. 
wife, and FRanCes HENRV, Plaintiffs. 


| ALexanDeR HENRY, MarGareT HENRY, 


widow and executrix of Jon HENRY, and 
others, Defendants, | \ 


H E q ueſtion in this caſe aroſe upon a Teſtator having 
charge of 1000). in the will of John Henry pointing land to 


(father of the plaintiffs, Jane, Elizaberb and fuch of his ſons, 


| and for ſuch e- 
ſtates, and with ſuch limitations ever 2s he ſhould think proper (in default of whoſe 
appointment the lands were to go to his firſt and other ſons in tail-male, ſucceſſive - 
ly) appoints them by will to A. his eldeſt ſon. for life, remainder to his firtt and other 
ſons in tail-male, ſucceflively remainder, /ubje& to a charge of 1000). te teftator's 
daughters, to B and C. his ſecond and third ſons, for their lives, as tenants in common, 
with ſeveral remainders in tail to their iſſue. And he makes ſeveral immediate deviſes 
to B. and C. After teſtator's death A. dies without iſſue, B. and C. are not bound to 
confirm that charge made on the remainder in the event of its veſting in poſſeſſion. 


The Caſe of the leſſee of Freeman v. Boyle, upon a demurrer to 
evidence, received the determination of this Court, on the laſt day of this 
term, But as a writ of error was brought thereon; which is now depend- 
ing in the Exchequer Chamber, 8 after Eafter term 1787) the 
2 of that caſe muſt be deferred until it ſhall have received a final 

eciſion. 4 


E | | Frances, 
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Stewart & al.” Frances, and of the defendants, Jobnſton and 
4 1 . Alexander Henry) upon the lands comprized in 
Henry & a. the ſettlement made upon his marrige with the 
defendant Margaret. By that ſettlement he 
was made tenant for life of thoſe lands; re- 
mainder to the uſe of truſtees, and their heirs , 
ſubject to a truſt term of 300 years, and to an 
annuity of Jol. per ann. for his widow, in truſt, 
if there ſhould be two or more ſons of the mar- 
riage 8 at the time of the death of John, 
for ſuch of ſaid ſons, in ſuch ſhares and propor- 
tions, and for ſuch eſtate therein to him or 
them reſpectively, _ and with ſuch limitations 
and remainders over, as the ſaid John ſhould by 
deed or will direct, limit and appoint ; and for 
want of ſuch direction, limitation and appoint- 
ment, then to the uſe and behoof of the eldeſt 
of ſuch ſons, and the heirs male of his body; 
with like remainders over to the ſecond and 
other ſons, ſucceſſively. The truſt of the term 
is declared to be, to raiſe 20000. for the daugh- 
ters and younger ſons, ſubject to his appoint- 
ment and diſtribution; and in default thereof, 
to be equally divided amongſt them. A power 
is given to Jon Henry, to charge the lands, b 

deed or will, with the ſum of 15ocl. for ach 
uſes as he ſhould think proper to direct in ſuch 

deed. or will. | | 50h 
Jobn Henry had iſſue of this marriage, three 
ſons, James, Fobn/ton and Alexander; and two 
daughters, Jane and Elizabeth, born before the 
making of his will: He had alſo one ſon, named 
Jobn, by a former wife, and was ſeized of a 
reverſion in fee expectant upon the death of his 
ſaid ſon Jobn without iſſue male, in lands of 
inheritance; he had a ſmall fee farm eſtate, 
called per- livery; and a leaſe for lives renew- 
e able 
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able for ever in Ballynafeigh and Moſtragee, of Stewart & al. 


conſiderable. value; and he had a leaſe for lives 
determinable, in Ballybreak, — _ He 
Under theſe circumſtances, he on the 1 9th 
April i564, made his will, and therein deviſed 
Ballynafeigb and Moſtragee, charged with cool. 
to be equally divided amongſt his daughters 
and iſſue unborn, in truſt, for his ſon James, 
for life, and after his deceaſe to permit his firſt 
and other ſons ſucceſſively,. to receive the rents 
until the eldeſt ſhould attain the age of twenty- 
one, and then to convey to ſuch eldeſt ſon and 
his heirs; but in caſe none of them ſhould at- 
tain that age, he makes like limitations to his 
ſons Jobnſton and Alexander ſucceſſively, and 
their iſſue; but in the event of theſe: lands 


coming to John/ton or his iſſue, his: hare of 


Upper-livery is to be conveyed to 


x lexander, 
and any unborn male iſſue of the teſtator. Up- 


per-livery he gives to Johnſton and Alexander, 


and their heirs, as tenants in common. He 


deviſes his reverſion in fee to them in like man- 
ner, and alſo his eſtate in Ballybreak, As to 
the lands comprized in the ſettlement ;; after 
reciting his power of appointment in the very 


words of the ſettlement, and expreſſing his in- 


tent to execute that power, he diſpoſes of them 
thus: To his ſon, James Henry, for life; re- 
mainder to his firſt and other ſons ſucceſſively, 
in tail- male; remainder, ſubject to 1000. for 
his (the teſtator's) daughters, and iſſue unborn, to 
his ſons, Johnſton and Alexander for their lives, 
as tenants in common, with remainders to their 
firſt and otherſons reſpectively. The ,2000/. 
to be raiſed under the truſt-term, he appoints. 
equally amongſt his daughters, younger ſons, 
and iſſue unborn, He charges the 1 5ool. ac- 


"CS | carding 
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Stewart & al. cording to the power given him by the ſettle- 
againſt ment, and directs the reſidue of that ſum and 
Henry & al.” his perſonal eſtate after payment of his debts, 
alſo to be equally divided amongſt his daugh- 
ters, younger ſons, and unborn iffue. 
After making this will, he had iſſue another 
daughter, Frances, and 13th February 3555 
he made a codicil, whereby he bequeathed to 
his daughters the further ſum of 1000. to be 
raiſed by ſale or mortgage of Ballynafeigh and 
Moſiragee, and he impowers truſtees, by ſale or 
mortgage of Upper-lrvery, to raiſe any ſum 
they ſhould think proper to advance his ſons 
Fobnſton and Alexander in trade; and if no ſale 
or mortgage be made, then it is to remain to 
his faid ſons, as by his will. Ballybreak he now 
gives to Fohnſton alone. CIS 
In 1773 the teſtator died. In 1778 his fon 
James died without iſſue, whereupon the re- 
mainder limited to Jobſton in wa os and 
Myfiragee took effect, and he and Alexander 
came into poſſeſſion of the ſettled eſtates; and 
on the death of Fohy Henry the fon, without 
iſſue, in 1779, they became ſeized in poſſeſſion 
of his lands under the deviſe of the reverſion by 
the will of their father. This Bill was filed, to 
be decreed thoſe two ſums of 500. and 1000. 
charged on Ballynafeigh and Meſiragee ; alſo 
three fifths of the 2000/. charged on the ſettled 
eſtates; arid to have the ſum of 1500. raiſed, 
and to be decreed three fifths of the reſidue of 
; it and the perſonal eſtate of teſtator after the 
payment of his debts; and likewiſe the ſum of 
1000. charged by the teſtator on the ſettled 
eſtate, in the event which has happened of that 
eſtate's coming to the defendants Fobnſton and. 
Alexander, © : nts _ 
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As to the two ſums of 5ool. and 1000l. 
charged by the will and codicil on Ballynafeigh 
and Moſtragee, and as to three fifths of the charge 
of 2000. and the charge of 1 pol. on the ſet- 


tled eſtate : no doubt can be entertained of the 


53 
December 11, 1786. Yelverton, Lord Chief Stewart & al. 

Baron, having fully ſtated the caſe, delivered againf 

the opinion of the court. Henry & al. 


rights of the plaintiffs to have theſe ſeveral 


fums raiſed by a ſale of a competent part of 
the eſtates charged therewith The two 
firſt are charged on an eſtate which the teſta- 
tor had full power over, to do what he 
pleaſed with; and the two latter are charged 


on the ſettled eſtate in purſuance of his power. 


But the queſtion is whether they are, or are not 


intitled to have the additional thouſand pounds 


charged on the ſettled. eſtate in the event which 


has happened of that eſtate's coming to Jobnſton 
and Alexander, raiſed by a fale thereof, Now 
that the teſtator was not warranted by his 
power to charge the ſettled eſtate. in any event 
with this additional ſum of 1000], is and muſt 
be given up. But it is ſaid that where a de- 
viſee takes a gift under a will, the law annexes 
a condition to the gift, that he ſhall not diſpute 
any other part of the will, even though that 


other part gives away from him ſomething to 


which he had an undoubted right: but that he 
muſt make his election whether he will re- 
nounce the particular gift to him by the will, 
or abide by the will altogether. This is cer- 
tainly a good general rule, but it is as certain 
that it has many exceptions. One of theſe ex- 
ceptions is, where the teſtator himſelf annexes 
a condition to the gift. For where the teſtator 

| himſelf 
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Stewart & al. himſelf has ſaid what ſhall be the conſequence 


againſt 


Henry & al. 
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, of the deviſees diſputing a particular part of his 


will, and what loſs the deviſee ſhall ſaſtain by 
diſputing it, he ſhall ſuſtain that loſs and no 
other; and may take another gift under the 
ſame will, according to the rule of law that 
expreſſum faci ceſſare tacitum. As where a man 


deviſes lands or money to his wife in lieu of 


dower : ſhe ſhall not have both, but ſhe may 
take any other benefit given her by the will; 
for the Court will not conſtrue: it in lieu of 
every thing, where the teſtator has named a 
particular thing; according to the rule in 2 


Veſ. 33. And under this exception falls the 


caſe of Bor and Bor '(5 Brown's P. C. 165) as 
determined by the Lords, and it was by not at- 
tending to this exception, that Lord Focel 

made the decree, which was reverſed by the 
Lords. There Chri/tian Bor ſeized for life o 
Pelletftown &c. with remainder. to his firſt and 
other ſons in tail: andi in fee of Ballynunry, &c. 


and having four ſons Fobn, Gerard, Jacob, and 


William, he deviſes Hallynunry to Gerard; and 
Pelletſtoun to Jacob and William. But, ſays he, 


„ It I have not a power to deviſe Pelletſtoun 


in this manner (as he certainly had not) then the 
ſhare of 2000]. mentioned in my marriage 


ſettlement, by this will left to Gerazd, muſt go 


to Jacob and William. There the teſtator him- 
ſelf annexed the condition, fo there was no oc- 
caſion for the law to imply any other. 

Mr. Solicitor General has ſaid this is the only 
exception: but there are ſome others; for 
another exception is, (and the caſe ſuggeſting 
it has been cited by the Solicitor himſelf) where 
the deviſce does not diſturb the deviſe in foto, 


as 
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claims an excreſcent intereſt out of the eſtate 
for a time, and then ſuffers it to go accordin 
to the diſpoſition made thereof by the will. 
As where a wife claimed dower out of the very 
eſtate, of which a remainder was limited to her 
by the will of her huſband, and was allowed to 
do it, Lady Northcote's caſe 3 Ak. 436. Nor 
does the caſein x Brown P. C. 538, impugn this 
doctrine, inaſmuch as a preſent eſtate in half 
the lands was there given to the wife, though 
ſubject to debts and legacies, 

So where it might be collected from the 
whole tenor of the will, that it was not the 
teſtator's intention to exclude the deviſee 3 
ing a right contrary to the letter of the will, 
from any other benefit under it; which is the 
caſe of Eaſt v. Cook. 2 Veſ. 30. Where the 
teſtator intending to carry into execution his 
father-in-law's will, but miſtaking it, did not; 
but gave the plaintiff 500]. only, where the fa- 
ther-in-law intended he ſhould have 1oool. the 
plaintiff was decreed to 1oool. and not excluded 
from any other legacy given him - by the 
teſtator. 10 

To theſe exceptions I will take the liberty, 
and I think I am well warranted, to add another, 
and that is, where the teſtator bequeaths a pre- 


ſent gift to a remainder man after an eſtate tail, 


and by the ſame will either gives the lands to 


another having no power to give them, or ſub- 


jects the remainder to a charge to which he had 
no power to ſubject it; in neither caſe is the re- 
mainder- man ſubject to the equity of making 
his election whether he will renounce all bene- 
fit under the will, ar do all in his power " 

mare 


Heary 


againſt 
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as was the caſe in Noys and Mordaunt, but only Stewart & al. 


& al.“ 
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make good the deviſe of the remainder in the 
one caſe, or confirm the charge in the other. 
This may be illuſtrated by the Caſe of Bor and 
Bor. There Gerard had but a remainder in 


tail in the lands of Pelleiſtoun, expectant on an 
eſtate tail in his brother John; and he was a 


deviſee in the will of his father, which, con- 
trary to that limitation, gave thoſe lands to 
Jacob and William. If upon the teſtator's death 
he had been called upon, as being ſubject to the 
equity, to confirm this deviſe, though he 
ſhould conſent or be directed to do fo, as far as 
he could, by levying a fine to bar his iſſue, 
yet he would have done it to no purpoſe, for 


gow might the next moment by a recovery, 


ave barred all the remainders. And though 
my Lord Hardwicke, according to the note of 
his argument on that caſe, avoids giving any 
opinion on this point, as not before him; yet it 
is not difficult to collect what his opinion 


would have been in caſe ſuch a point had 


come before him, For he ſays expreſsly, 
That, in caſes of wills, things are to be con- 
ſidered as they ſtood at the time of the teſtator's 
death, and that it would be dangerous to con- 
ſider them in any other light.” And again, 
That theſe tacit conditions ought to be con- 
ſtrued as they ſtood at the death of teftator,” 


And further, That the implication which 


raiſes a condition of this kind muſt be a nece(- 


ſary implication, ſomething as if /criptum in the 
will; for that otherwiſe an implication might 
be raiſed contrary to the intent.” Now to ap- 
ply theſe obſervations to this caſe : Suppoſe 


the plaintiffs had come at the death of the 


teſtator, and in the life-time of James, to m_ 
| this 
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this ſum of 1000l. decreed a charge on the re- Stewart & al. 


mainder limited to Johnflon and Alexander, 


could the court ſay, either you ſhall conſent to Hen & al. 


take this remainder ſubje& to this charge, or 
you ſhall take nothing at all under the will? 

ven if they did conſent, their conſent could 
not bind their iſſue, becauſe they are only te- 
nants for life. And even if it could, yet that 
and the remainder itſelf might be annihilated 


by a recovery to be ſuffered by the iſſue of 


James. Such a Decree therefore would, to uſe 
my Lord Hardwicke's words, give the plain- 
tiffs only ſo much moonſhine, and would not 
be a fit decree to be made; and if not at the 
death of the teſtator, neither is it a fit decree 
to be made now. | 
Hitherto I have conſidered the queſtion as if 
the power of diſpoſing of the ſettled eſtate 
among teſtator's ſons were executed, But ſup- 
poſe, - according to the caſe cited for the pur- 
poſe, that the execution of it is void, as to his 
grandchildren; then Jobnſton and Alexander 
would take only eſtates for life, expectant on 
the death of their brother Fames; and after 
their deaths the lands would go back to the iſſue 
of their brother James under the ſettlement, 


and then to their own iſſue ſucceſſively, The 


grandchildren then would not take any thing un- 
der the will, but all under the ſettlement, and 
could not be put to make their election, even if 
adults, according to Bor and Bor and FJobn- 


ſton and Alexander would take only eſtates for 


life, which cquld not bear the charge. 

And though it has ſo happened that Fames 
is dead without iſſue, yer that ought not to al- 
ter the caſe; if it be true, as my Lord * 
wic le 
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Stewart & al. anicke declares, that theſe tacit conditions are 
2 at 4 al. to be conſidered as they ſtood at the time of 
ese the teſtator's death. Now to apply another of 
my Lord Hardwicke's obſervations to this caſe, 
The implication,” ſays his lordſhip, ** to raiſe 
ſuch a condition ought to be a neceſſary im- 

plication, ſomething as ſtrong as if written in 
the will” Suppoſe then the teſtator to riſe 
from the dead to expound his own will, and to 
be aſked, Did you mean that, if Johnſton and 
Alexander did not ſubmit to take the remainder 
limited to them of the ſettled eſtate, ſubject to 
the charge of 1000/. for the daughters, they 
ſhould be deſtitute of any immediate proviſion 
under your will, and taking their chance for 
the death of James without iſſue, go and beg in 
the mean time? Surely, he would anſwer that 
he never meant it; that he never intended to 
purchaſe the chance of 1000. for his daugh- 
ters upon the ſettled eſtate, upon an event 
which might never happen, at the hazard of 
ruin to two ſons, who ſeem to be equally ob- 
jets of favour with thoſe daughters. The 
condition is, therefore, ſo far from being 
neceſſary, ſo far from being written in the 
will, that without it, it is a juſt, reaſon- 
able will, and ſubje& to it would be the moſt 
unjuſt of all wills. Therefore the bill ſo far as 
it ſeeks this additional ſum of 10001. to be raiſed 
by fale or mortgage of a competent part of the 
ſettled eſtate ought to be diſmiſſed. But it be- 
ing clear that the plaintiffs are intitled to the 
other ſums, the directions of the will as to 

them muſt be carried into execution, 

Barons Hamilton and Metge expreſſed their 
concurrence, Baron Power, who was abſent 
Fe when 


to Ec Baa, Biba 


8 OO a8 
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| when the opinion of the Court was delivered, Stewart & al.” 


having gone abroad for the benefit of his againf _ = 
health, had ſignified his agreement before his Henry & al- 5 


departure. 


Exp of MicyarLMas TERM, 1786. 
— ... — —ͤ—EA 


Mzmor Ax DUN. Mr. Juſtice Robinſon, firſt 
puiſne judge of the court of King's Bench, 


died on the 16th of Fanuary, 1787, at his 


houſe in Domznick-fireer, He took his ſeat on 
the bench in Trinity term, 1757. 


HILARY 


— e — 
* 


Tueſday Jan. 


M“ Anally. 


The duplicate, 
purſuant to 28 
Geo. 3. c. 46. 


(the inſolvent 


debtors act) un- 


leſs ſomething 


on the face ot it 


impeach it, is 
concluſive to 
free the inſol- 
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Hilary Term 


27 Geo. III. 178. 


Jn the Erchequer. 


Scor againſt MA NA l. L v. 


R. EGAN moved to have the defen- 
M dant diſcharged from an arreft, for a 
debt iv orn to have been due by him, before he 
had taken the benefit of the inſolvent debtors 
act, 25 Geo. 2.c, 46. He relied on the duplicate 
of the order of diicharge, being concluſive evi- 
dence for this purpoſe: and on Mr. Huband 


vent from arreſt contra objecting that the diſcharge had been 


for a prior debt; 
but it appearing 


fraudulently obtained, Zelverton, Lord Chief 


to have been ob- Baron, ſaid that the court could not examine 


' tained by for- 


gery, the court 
will give time 
w have it ſet 
ande. 


whether the defendant had been duly and fairly 
diſcharged under the infolvent debtors act: 
that the duplicate, whilſt it ſtood, was concluſive 
evidence, unleſs ſomething appeared upon the 
face of it to impeach it. If it has been frau- 
dulently obtained, you muſt apply to the court 
which granted it, to ſet it aſide, 


However 


ver 
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However, a certificate of the conviction of Scot v. | 
an attorney for forgery, in procuring for the de- M*Anally, 
fendant the benefit of the at, having been 
read, the court ( Telverton, Lord Chief Baron, 
and Baron Hamilton) ordered the motion to 
ſtand over for a week, that in the mean time 
an application might be made to ſet aſide the 
duplicate; obſerving, that though it was not it- 
ſelf forged, yet it was grounded on forgery, 

N. No application was made to ſet it aſide; 
the plaintiff being unwilling to go to further 
expence, as the other creditors refuſed to join 
in it: the defendant therefore was afterwards 
diſcharged on a common appearance, without 
any oppoſition, 1 5 


— .... —— 


Joun WaTxins, Aminiſtrator of BaRCLAY Thurſday, 
Warkins, Plaintiff, — DoxcAs WATKINS Jan. 25. 
and Henry PEaRD, executors of | WES- Watking 
TROP WATKINS, ANNE BARCLAY and againf 
WILLIAM VowsL, Defendants, in the ori- atkins, 
ginal Cauſe. | 


Dorcas WaTkins, Hen. Px ARD, Executors 
of W. Warkixs, Plaintiffs — Joan WAr- 
KINS, W. Vowel, ANNE WATKINS, and 
. BARCLAV, Defendants, in the croſs 
cauſe. 


1 hang intended between py marriage 
Weſtrop Watkins (father of the plaintiff ſettlement the 


husband's famil 
| „ was in the uſual 
| mode—it is co- 
Gs venanted with 
the huſband, that the wife's portion 1500], ſhall be paid to truſtees to provide for 
the daughters and younger ſons after his death, in equal ſhares, in default of an 
; appointment 
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Watkins was executed, bearing date 2oth Dec. 1758, 
| againſt between Fohn. Watkins the father, Anne his 
wife, Weſtrop M. and Iſaac W. ( Jobn's ſecond 
ſon) of the firſt part — Mary Barclay and her 
father David B. of the ſecond part - and truſtees 
(of the ſurvivor of whom, Anne Barclay, is the 
perſonal repreſentative) of the third part and 
thereby, in conſideration. of 1 500l. (the mar- 
riage portion of Mary) Jobn, Anne, Weſtrop 
and {/ſaac, conveyed certain lands of which 

Fohn was ſeized in fee, and certain freehold in- 

tereſts, to the uſes of the marriage, in the or- 
dinary courſe of ſettlements : part of the lands 
was thereby charged with 2ool. to be paid to 
Jobn the father, and David Barclay covenanted 

with Weſtrop Watkins to pay to the truſtees the 
ſum of 1500], the marriage portion of his 
daughter, to be and remain in their hands, or 
the. ſurvivor, his executors, &c. as a. fund to pro- 
vide for the daughters and younger. ſons of ſaid 

marriage after the death of Meſtrop, to be paid 

in ſuch ſhares. and proportions as he by deed or 

will ſhould appoint, and in default of appoint- 
ment to be divided equally amongſt ſuch daugh- 

ters and younger ſons, to be paid to the ſons at 
twenty-one, to the daughters at twenty-one, or 
marriage. And it was provided, that if there 
ſhould be but one younger child, the ſanrof 1000], 
only ſhonld be applied as a proviſion for it, and 
appointment by him. It is provided that in cafe of there being but one child it ſhall 
bave 1000l. and the eldeſt ſon the other gool. that a daughter being an only child 
ſhall have the whole. The huſband to have the intereſt for life, and a power of lay- 
ing out the principal in a puichaſe of lands, in truſtees names, as a fund for the'pur- 
poles aforeſaid, There is iſſue of the marriage two ſons, the elder of whom only 
| ſurvives his father, and claims the 15ool. but he is decreed only sool. (to which be 
is admitted to be intitled) for where a huſband makes a ſettlement, he is intitled to 
his wife's portion, unleſs it be otherwiſe provided, which in this event it was not. 


Where money is to be laid out on land as a more ſecure fund for certain purpoſes, 


it (and the land itſelf when purchaſed) is ſtill to be conſidered as money; and the 
heir can claim vo benefit of it. | | 


| IE the 
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the remaining gool ſhould go to the eldeſt ſon of Watkins 
ſaid marriage; and that, 1 there ſhould be no again/t 14 
ſon, and but one daughter, then the whole 1500]. Watkins. | 
ſhould go to ſuch only daughter. It was far: \ | 
ther covenanted that the truſtees ſhall permit \ 
and ſuffer the ſaid Meſtrop Watkins to receive 
the intereſt during his life, and alſo. to lay out 
the ſaid ſum of 1500l. in a purchaſe of a per- 
petual intereſt in lands in the name of the 
truſtees or the ſurvivor of them, to remain as a 
fund to anſwer the proviſions before made for 
the ſaid daughters and younger ſons, in ſuch 
manner as before ſet forth. © 5 
The marriage was ſolemnized; and there- 
upon D. Barclay handed over ſecurities to the 
amount of the portion, covenanting to make 
good any deficiency that might ariſe in them. 
Fohn Watkins. the elder died in 1766, where- 
upon the ſeveral eſtates beeame veſted in the 
poſſeſſion of Weſtrop, and ſo continued till the 
time of his death. Weſtrop had iſſue. by Mary two 
ſons, Jobn the plaintiff, and Barclay, who died 
in his father's lifetime, but after the death of 
his mother. Weſtrop afterwards married Dor- 
cas one of the Defendants, by whom he had 
iſſue, and died 20th of January, 1783; leaving 
his wife and Henry Peard executors of his will. 
There was a brother of Meſtrop, named Jobn, 
to whom the father by his will left but one ſhil- 


* 


ag ling. After the father's death Weſtrop told 
child Jobn that his father had informed him of that 
— circumſtance, and that on his ¶(Meſtrop's) expoſ- 
only tulating with him thereon in favour of his bro- 
* ther, the deceaſed deſired him to pay to Jobn 
not. the 200l. which he had the diſpoſal of under 
_ the ſettlement ; but ſaid We/trop, I cannot ſafely 
a pay it to you without a diſcharge from our 


brothers 


TE ne —— — E 


Watkins 
againſt 
Watkins, 
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brothers and ſiſters, who are intitled to the 


reſidue of our father's perſonalty, under his 
will. Jobn procured theſe diſcharges, and 
Weſtrop paid him the money, but at what 
time, did not appear in the cauſe, In 
1772 Anne Watkins, executrix of Fob the fa- 
ther, executed a conveyance of that charge 
of 200l. to Vowel in truſt for Weſtrop, the receipt 
of the money being acknowledged on the back 
of the aſſignment. After his marriage with 
Dorcas, Weſirop called in 11 fol. of the 1 500l. 
with the conſent of the truſtees. 1 | 

The prayer of the original bill was to be de- 
creed to the whole ſum of 1500}, or ſuch part 
thereof as the court ſhould think plaintiff in- 
titled to, to be paid by Anne Barclay, or the 
executors of Heſirop, or ſuch of them as the 
court ſhould think liable, That the neceſſary 
accounts ſhould be taken; and that the perſons 
who ſhould appear to be intitled to the ſaid 
ſum of 200l. might be obliged to reſort to the 
perſonal eſtate of Weſirop Watkins, and the 
plaintiff's eſtate be exonerated from that 
charge. | 55 

The croſs bill was filed by the executor of 
Weſirop Watkins, to have that ſum of 2ool, 


Wich intereſt, decreed a ſubſiſting charge upon 


the lands made ſubject to it by the ſettlement, 
and to be raiſed by ſale of a competent part 

thereof. | . 
This caſe was argued, for the plaintiff in the 
original cauſe, by Mr. Solicitor General, Mr. 
Curran, Mr. Finucane, Mr. Dickſon, Mr. Egan, 
Mr, Keller, and Mr. Rice; and, for the execu- 

wors of W. Watkins, by Mr. Wolſe: | 
For the plaintiff in the original cauſe. In 
ihis caſe thice queſtions ariſe ; i, Whether the 
| plainuff 


| A. ð ²ĩ˙7wt˖ddd 6. Re. EOS. - Res 
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intereſt from the death of We/trop Watkins? 
2. If not to the whole — whether he is not in- 
title toagol ?; id 


3. Whether the. 200l. "AI rt | 


ſubſiſting charge on the eſtate? 

(Upon the firſt queſtion; it was argued by all 
the counſel for the plaintiff, except Mr. Keller, 
that by the words of the ſettlement, reſpecting 


the laying out of the 1 gol. in a purchaſe. of 


lands, it was agreed to be laid out ſo, and 
was therefore to be conſidered as land, to 
which the plaintiff. would be intitled as heir, 
ſubject to the proviſion for younger chil- 
dren, according to the limitations which 
would have been decreed, had a bill been filed 


ſor a ſpecific performance; and they propoſed 


ſeveral modes of limiting the lands in ſuch caſe, 
but it is unneceſſary to follow them, on this 
ground, as the words do not expreſs ſuch 
an agreement, and even if they did, and 
land had been purchaſed in purſuance: there- 
of, it muſt nevertheleſs have been conſider- 


ed as money, and the heir could have had no 


. By 


claim; (upon the authority of Combe and 
Combe, 2 Atk. 185. cited by Mr. Keller, where 


the diſtinction is taken between an original and 


primary intention of the patties to lay out mo- 
ney in land, and an agreement to lay it out on 
land, in order to make the fund for certain pur- 
poſes, more permanent and ſecure.) -In the 
event that has happened the plaintiff is intitled 
to the whole ſum of 1500l. conſidering it as 
money. It .was clearly intended as a proviſion 
for the children of the marriage; they are to 
be conſidered as purchaſers under the ſettle- 
ment; whereas if it is to be conſidered as veſted 

F W555 Wh 


6 


, Plaintiff is not intitled to the whole 1500]. with Watkins 


againſt. 
atkins, 
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in We/trop the father, it will go amongſt ſtrangers 
to that ſettlement, and to David Barclay, from 
whom it was derived; namely, amongſt We/trop's 
children by another venter. It was limited 
to the younger children, only in contra- 
diſtinction to the eldeſt fon; but in the event 
that has happened of there being no younger 
children, it could not have been intended that 
it ſhould go to ſtrangers, from the only ſon of 
that marriage. How can this money be con- 
fidered as veſted in Meſtrop? He had no in- 
tereſt in the ſettled eſtate, to render him an 
object of remuneration : the whole flowed from 
his father 7obn. It is not in any event what- 
ſoever expreſsly given to him by the ſettlement ; 
but he has the intereſt of it for life, and the 
power of diſtributing it amongſt his children, 
given to him in excluſion of all claim or title 
to the principal. The ſame intereſt, viz. for 
life only,.is given to him in his wife's portion, 
and in the ſettled eſtate. Confining ourſelves 
to the deed itſelf, we can only collect the in- 
tent of the parties, in a caſe not provided for, 
by analogy to their intent declared in a caſe 
that is provided for, If there ſhould happen to 
be only one younger child, the eldeſt 1s ex- 
preſsly to take a part of his mother's portion; 
then if there ſhogld be no younger child, we 
may fairly infer that it was intended that the 
only ſon ſhould take the whole. Will you ſay 
the portion ſhall go to the father, to whom no 
rt of it is given by the deed in any event, 

in excluſion of the fon who is expreſsly pro- 
vided for in one event. Whether you give it to 
the father or to the ſon, your decree cannot be 
founded on the expreſs words of the ſettlement, 
but on the equitable inference from them. 5 

| whole 


bo 


N 
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whoſe favour then is the implication ſtronger Watkins 
of the father or of the ſon? againſt 


78 This point may be conſidered in another Watkins. 

ed light : the reſpective ſhares of the mother's 

a- portion may be conſidered as veſted in the chil- 

nt dren upon her death; the number of the iſſue 

er of the marriage being then aſcertained, In 

nat that view the plaintiff is intitled to the whole; 

of to 500l. in his own right, and to the reſidue as 

m- adminiſtrator of his brother Barclay. 

in- But if the court ſhould be againſt us on this 

an firſt queſtion, and think that we are not in- 

om titled to the Whole; then we come to the ſe - 

at- cond : whether the plaintiff is not intitled to the 

at; ſum of gol. ? By the ſettlement, in caſe of 

the there being but one younger child, the eldeſt 

en, was to have 500l. The event was that there 

itle was but one younger child, who died in the 

for life-time of his father: had he ſurvived him the 

ion, plaintiff would, by the words of the ſettlement, 

lves have been intitled io that ſum : ſhall he be in a | 

in- worſe ſituation by the death of his 3 | 
for, brother in the life-time of his father ? If he | 
caſe cannot have the whole, he is intitled at leaft to | 
n to cool, of it. Fs 1 | 
ex- As to the third queſtion: we contend that this 9 
ion; cannot be held a ſubſiſting charge. There is no 1 
, we actual proof in the cauſe, of the payment of it | 

t the to Anne Watkins in 1112, when ſhe made the | 
1 lay I affignment : but it is proved that Męſtrop had | 
m no paid it to his brother, with whom he had 
vent, the converſation in 1766, from which time to l 
pro- 1772, there was no act of his ſhewing an in- | 
it to I tent to keep the charge ſubſiſting againſt the | 
ot be i eftate. Where a tenant for life or in tail pays j 
_ a charge affecting 1 in order to keep 1 
. 1 i it 1 
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Watkins 


againſt 
Watkins, 
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it ſubſiſting for his own benefit, it muſt appear 
that ſuch was his intention, at the time of the 

ayment ; and his perſonal repreſentative elaim- 
ing the charge muſt ſhew that circumſtance : 
it is true, ſuch an intent does appear by the 


aſſignment in 1972, but at that time there was 


no ſubſiſting charge: it had been paid off ſoon 
after the death of John the father; and this 
was a mere contrivance to revive it. The pay- 
ment and the intent to keep the charge on foot, 
ought to be contemporary. There are no cir- 
cumſtances at the time of the payment to ſhew 
that he had that intent; on the contrary, there 
are circumſtances to ſhew that he intended to 


clear the eſtate; and any evidence, the ſmalleſt 


circumſtances, will be ſufficient to prevent his 
perſonal repreſentatives from claiming it. 
Jones v. Morgan, Froun. Cha, Caſ. 206. He 


- withheld the payment of it to his brother John, 


until he ſhould have procured diſcharges for it 
from their brothers and ſiſters who were in- 
titled to it, under their father's will, The 
eſtate was ſettled on his own fon; he had but 
one, and no other object to provide for by an 
increaſe of his perſonal property ; it was, there- 
fore, highly natural for him to wiſh to pay off 
the incumbrance entirely ; afterwards, upon his 
ſubſequent marriage, it was natural for him to 
wiſh to ſet up the charge again, and to endea- 
vour to give a new four to the tranſaction: 
but it would be dangerous to ſuffer a father to 
make his ſon believe that he had diſcharged the 
eſtate ſettled on him, and then after ſeveral 
years had elapſed, to ſet up the incumbrance 
afreſh. Courts of equity will /not ſuffer a fa- 
ther to revoke, upon a {econd marriage, a be- 

I | 9 — nefit 
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he nefit before [conferred on the children of the Watkins 
m- firſt. Lucas and Lucas, 1 Atk. 20. | againſt © 
e: Ch. Baron. The payment by Heſtrop made Watkins, 
he in purſuance: of a verbal direction of Job the 
vad .elder, after his death, to Fobn the younger, 
on could, in truth, be no diſcharge of the incum- 
his brance. John the elder's 'executrix might have 
ay- called on the eſtate to pay it again; if ſhe could 
ot, do ſo, ſhe might diſpoſe of it, which ſhe has 
eir- done by the aſſignment tO Lowell. Is a pay- 
ew ment by Weſtiop to John, who is not the per- 
ere ſonal repreſentative, but a verbal nominee, a 
| to diſcharge of the eſtate? Could it paſs by that 
leſt verbal direction of Jobu the elder, to Jobn the 
his younger? Again: the canverſation which Z/e/- 
it, trop had with his brother, was ſhortly after the 
He father's death; but the time of the payment to 
ohn, him is not afcertained. Weſtrop inſiſted on havin 
Ir it previous diſcharges from the brothers and fil- 
in- ters: the; procuring of theſe might have taken 
The up ſome tjmie, ſo that the payment to John, 
but and the aſſigument in truſt by Anno, might 
y AN have been done uno flatu. There appears no 
ere- difficulty in this part of the caſe. He — 
7 off For the executors of Y/eſtrop Watkins, By the 
n his covenant David Barcliy agreed to pay 15ool. the 
m to marriage portion of his daughter, to be veſted 
dea- in truſtees: for certain purpoſes, but without 
ion: ſaying any thing of the intent of the parties in 
er to the particular event that has happened; ſo that 
] the that can only be collected from the ſubſequent 
veral declarations of the truſt, and the perſons from 
ance whom the conſideration flowed. The Watkin's 
< Ta. eſtate was ſettled in ſtrict ſettlement, of courſe 
be- there is a clear proviſion made for the eldeſt 
nefit fon, Afterwards comes the covenant for the 


payment 
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payment of the 1 fool. By adverting to the de- 
claration of truſt there is an end of the argu- 


- 


ments founded on conſidering the money, as 


having aſſumed the nature of land; if from 
the words of the covenant, it could be taken 
in that light, they might have ſome weight. 
David Barclay covenants and agrees with We/- 
trop Watkins : (it is obſervable that the covenant 


is with Weftrep, ſo that he has a beneficial in- 


tereſt, ſubject to certain proviſians) to pay the 
portion to truſtees, to remain as a fund for 
the daughters and younger ſons, ' to be paid 
with intereſt,” &c. (all along conſidering it as 
money) © in fuch manner as MWeſtrop ſhall by 
deed or will appoint, and in default of ſuch 
appointment, to the daughters and younger 
ſons, &c. throughout the whole ſettlement, re- 
rding only the daughters and younger ſons. 
But as the eldeſt ſon, if there h en one 
younger, would have been intitled to zool. I 
admit, that by the event of ſuch younger ſon 
having died, he ſhall' not be deprived of it: 
it ſeems but right that he ſhould have it, and 
it would be unconſcionable to argue againſt it. 
It is hereafter to be conſidered out of what 
fund it ſhall: be paid, But the ground upon 
which it is argued, that the plaintiff is intitled 
to the whole, is not maintainable ; it is pro- 
vided that Weſtrop may lay out the money, and 
that the truſtees ſha}l permit him, in purchaſing 
a perpetual intereſt in land, in their names, to 
remain as a fund; for what? for the purpoſes 
of providing for younger children; it is not 
declared that it ſhall be laid out in land; the ut- 
moſt that can be contended is, that We/trop had 
it in his power to do fo, and then it would be 
merely a ſecurity for the money: as he did not 
8 | make 
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make uſe of the power, it is evident he did not Watkins 
wiſh it ſhould be conſidered as land; but they again/ 
want to make it a real eſtate againſt his wil „ Watkins, 


The deed makes no proviſion for the event that 
has happened. The primary and great object of 
it was to provide for the younger children. 
There is indeed one exception to the general 
view of the ſettlement; that, if there be but 


one younger child, the eldeſt ſhall. take 5ool, 


had this been omitted, the whole tenor and 
ſcope of the deed would be to provide for 
daughters and younger ſons, and the plaintiff 
could claim no part of the money. The eldeſt 
fon was already amply prapided for by the 
ſettlement of the real eſtate; it was not there- 
fore unreaſonable that if there ſhould be no 
more children, Weſtrop ' ſhould be allowed to 
make ſome proviſion for a ſubſequent marriage. 
There is no intent appearing on the face of the 
deed, which could raiſe an equity in favour of 
the eldeſt ſon; nor is there any thing expreſſed 
in the letter of it, but as to the cool. Will 
8 in one particular event, he was to 
ve a part; in another event that was not pro- 
vided for, decree him the whole? As to the 
200]. there can be no difficulty, It is evident 
the payment to John the younger, could not 
diſcharge the eſtate, If the repreſentative of 
John the elder, had the next day filed a bill for 
the money, the court would have decreed a ſale 


to pay it. It is a principle of courts of equity, 


where a payment of a charge affecting lands 
has been made by tenant for life, to conſider 
the charge as ſtill ſubſiſting for his benefit, and 
not paid by him in exoneration of the eſtate, 
unleſs it can be ſhewn that ſuch was his intention, 


and the proof of this lies upon him that * 
5 | the 


ws 


. 
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the eſtate free from the charge, Brown Cha. 
Cas. 200. Here there is no evidence of ſuch 
an intention in We/trop, and therefore it muſt go 
to his perſonal repreſentatives ÞÞ__ | 
Yelverton, Lord Chief Baron.— In this caſe 
two queſtions ariſe, one reſpecting 1500/. which 
was the marriage portion of Mary, the mother 
of Jobn Watkins the plaintiff; the other re- 
ſpecting''200/. charged on part of the lands 
compriſed in the ſettlement for the uſe of Jobn 
Watkins, the firſt of that name. The caſe was 
this; John Watkins, the elder, being ſeized in 
fee of the lands of Oldcourt, and certain other 
lands, and having ſeveral freehold leaſes, had 
iſſue, Weſtrop Watkins his eldeſt ſon and heir, 
and ſeveral other children. In 1758, he treated 
for a marriage between his ſon Weſtrop and Mary 
Barclay. The marriage took place, but before 
it, a deed of ſettlement was executed, by which 
the lands of inheritance, and the freehold in- 
tereſts, were, in conſideration of 1500). the por- 
tion of Mary, conveyed to truſtees in ſtrict ſet- 
tlement, ſubject to a charge of 2000. for the 
uſe of the father, Jobn Watkins. As to the 
1 500). (for there is no queſtion concerning the 
lands) there was a covenant to this effect. Da- 
vid Barclay covenanted with Meſtrop Watkins, 
to pay that ſum to the truſtees in truſt, te re- 
main 1n their hands, as a fund to provide for 
. the younger children of the marriage, after the 
death of Weſtrop; to be paid in ſuch proporti- 
ons as Weſtrop ſhould appoint ; and in default 
of his appointment (which could not happen 


* The ſame point was determined by Lord Chancellor Bat hurt, 
in Lord Egrement v. the adminiſtrator of Lord Thomend. Vide But- 
ler's Continuation of Hargrave's Co. Lit. 239, b. u. 3. 

till 
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till after his death) to be paid in equal ſhares, Watkins 


to the ſons at twenty-one; to the daughters at 
twenty-one or marriage. And it was provided, 
that if there ſhould be only one younger child, 
1000l. ſhould” be paid to him, and the remain- 
der to the eldeſt ſon; and if there ſhould be 
Daly one child, and that child a daughter, that 
the whole ſhould be paid to her. But as to 
what is to become of the 1500/. in the event 
that has happened, the ſettlement is filent, and 
has made no proviſion. The event was, that 
Weſtrop had two ſons, one of whom, the young- 
eſt, died after the death of his mother, and in 
the life-time of his father, and at the time of 
the father's death there was but one child, and 
that child a ſon. The queſtion then 1s, whe- 
ther the plaintiff, who is that ſon, be intitled to 
any and what part of the marriage portion of 
his mother, Conſidering it merely as money, 


it has been argued in different lights; but it is 
;mpoſſible to ſupport his claim in any way con- 


ſiſtently with the ſettlement. One counſel ſays, 
the ſhares of the children veſted in them imme- 
diately on the death of the mother, becauſe 
then there could be no other children of the 


marriage. But ſee from the words of the ſettle- 


ment whether they can 'be conſidered as veſted 
then. The intereſt of the money is given to 


the father for life, but the portion itſelf veſted 


in the truſtees, there to remain until after his 
death, ſubje& to his power of appointment, 
which could not be at an end before his death; 
conſequently it could not veſt before that time 
in the children, Another gentleman has cited 
a Caſe to ſhew that it did not veſt, But even if 
an intereſt had veſted in Barclay, yet the plain- 
tiff as his adminiſtrator could have no beneficial 

intereſt 


againſt 


Watkins. 
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intereſt in his ſhare ; he could only take as truſ- 
tee for the executors of his father, who was en- 
titled to the perſonal property of his fon Bar- 
clay; therefore, we could not decree it to him. 
If it cannot be conſidered as veſted, how then 
is it to go to the eldeſt ſon of the marriage? 
It is not given to him by the words of the fet® 
tlement. It muſt be then by ſome inference ; 
which inference muſt ariſe from ſome known 
ſettled rule of law. What is the rule in ſuch 
caſes ? it is that where a huſband makes a pro- 
viſion for the wife, her portion ſhall go to him, 
unleſs it is provided otherwiſe by the ſettlement ; 
becauſe he pays the conſideration, Agreeably 
to that rule, if this ſettlement had been ſilent as 
to the -500/. going to the eldeſt fon in the event 
of there being but one younger child, the whole 
muſt in the event that has happened have gone 
to the father, no part of it having been given 
away. Then why ſhall not that go to him, 
which was not given away? I think it muſt. 
In what caſes was it, or any part of it given 
away? If there had been ſeveral younger chil- 
dren, it was to have been divided amongſt 
them ; if there had been only one child, and 
that a daughter, the whole of it was to have 

gone to her; if there had been only one younger 
child, 1000. was to have gone to it, and 3000. 
to the elder. But if there be but one child, 
and that a fon, is it given away? No; in that 
caſe it belongs to the father. But as to 500/, 
it is candidly admitted, that ſo much ſhall go 
to the plaintiff, becauſe it is thought but rea- 
ſonable that he ſhould take as much when' there 
is no younger ſon as he would have done if 
there had been but one. I therefore- think, 
that 500/. ſhould go to the plaintiff in the ori- 
| ginal 
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ginal cauſe, and the remaining 1o0o00f. to the Watkins 


perſonal repreſentative of the father. | 

But it is ſaid there is Another way by which 
the plaintiff is intitled to the whole of the 
1 500l. namely, as heir to his father; for that 


it is covenanted, ſay they, that the money 
| ſhall be laid out in land, and that a court of 


equity will decree it to go, as if it had been 
actually laid out in the purchaſe of lands. But 


is that ſupported by the words of the covenant ? 
The covenant ſays, that the father is to have 
the intereſt of the money during his life, and if 


he pleaſe, he may lay. out the prineipal, and 
the truſtees ſhall permit him, in the purchaſe of 
lands in the name of the truſtees, to be and re- 
main as a fund to anſwer the proviſtens for 
ounger children, before mentioned. Is it to 

laid out in land for the benefit of the fa- 
ther, to go as lands of inheritance? No: but 
it is to be a fund for the benefit of younger 
children. Therefore the benefit of ſuch par- 
ehaſe muſt have gone to the younger children. 
Upon the authority of the cafe cited by Mr. 
Keller; they, and they only, would be intitled 
to the lands; the plaintiff could have no clam 
to them as heir; much leſs can he, ſince the 


portion has remained in money. 


As to the other queſtion, —_— the 
charge of 200. John the younger has ſworn, 
that Weſtrop did pay it to him, but, at what 
time, it does not appear; but it does appear, 
that in 1772, Meſtrop procured an aſſignment 
of it from the widow and perſonal repreſenta- 
tive of his father, to a truſtee for the expreſs 
purpoſe of keeping on foot that charge. It is 
ſaid, that where a tenant for life, pays a charge 
upon the eſtate, it ſhall be intended that he 

meant 


ain 
atkins. 
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Watkins meant to keep it on foot for his own benefit; 
again 


8 aa 


but, ſays Mr, 'Finucane, the ſmalleſt circum- 
ſtances (and he has put it much better than 
the book cited, which affects to lay down dif- 
ferent degrees of demon/tration) will be ſufficient 
to ſhew, that he meant to diſcharge the eſtate. 
Where are the circumſtances in this caſe, that 
ſhew he intended to do fo ? The only circum- 
ſtance concerning it, is the aſſignment in truſt , 
that is the only thing we have to reſort to, and 
that ſhews directly the contrary It is faid, 
that it does not appear that the 2 was 
paid to Anne Matkins. It does not ſignify 
whether it was or not; ſhe might have diſpoſed 
of the charge as ſhe pleaſed, and given it to 
Meſtrop, gratis. But the receipt on the back 
of che aſſignment ſhews, as between them, that 
it was paid. That queſtion. could only ariſe 
between her and the repreſentatives of Z/e/trop - 
but ſhe doc not claim it; ſhe is contented, that 
it ſhould go to them, 555 
- The decree, therefore, muſt be, in the croſs 


cauſe, that the zool, remains a ſubſiſting 


charge upon the eſtate; and jn the original 


cauſe, that 5ool. (becauſe admitted) ſhall go 


to the plaintiff, and the officer muſt take an ac-- 
count of the truſt money; that we may be 
enabled to decree out of what fund that ſum 
ſhall be paid. : | 

Hamilton, Biron.—1 agree with my Lord Ch, 
Baron in every point. I cannot forbear ob- 
ſerving, that this caſe has been put in as many 
different lights, as perhaps any caſe ever was; 
and though that may thew the ingenuity of 
counſel, it certainly does not do any good to the 
cauſe. The gentlemen who inſiſt, that this 
15001, muſt be conſidered as land, ſeem to give 


up 
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up the queſtion, if it is to be taken as money. 
But there is no ground for conſidering it as 
land; it was optional in Weſtrop to lay it out on 
land or not, and if it had been laid out in land, 
there is no pretence to ſay, it ſhould deſcend to 
the heir. It was only to better the ſecurity, 
and muſt have followed the nature of money, 
As to the 200“. Meſtrop took every precaution 
he poſſibly could, to keep the charge on foot. 

Power, Baron, did not deliver any opinion, 
not having been preſent during the whole of the 
argument, — Meige, Baron, was abſent whilſt 
this cauſe was before the court. 


— .. — 


Lockwood againſt Cox, Executor of Cox, 
Archbiſhop of Cas HELL. 


\HIS was a motion that had been firſt 
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Watkins 
againſt 
Watkins. 


Friday. 
Jan. 26. 
Lockwood 


v. Cox. 


brought on laſt Tueſday (the firſt day of dhe de fer 


the time for 


Term) by Mr. Solicitor General, to ſet aſide a moving for new 


a no! ge. oth 
verdict for the plaintiff, at the laſt ſummer i. NS 


aſſizes at Clonmel. To the objection that this 
motion ought to have been made laſt term, ac- 
cording to the rule of the court, 'and was now 
too late; it was anſwered, The- plaintiff had 
not brought in the Poſtea (which muſt be 
done before this motion could be made in this 
court) until the laſt day but one of that term, 
and before the expiration of the four day rule 
then ſerved, we make this motion to ſet aſide 
the verdict. Beſides, the defendant at law had 
filed a bill for an injunction, and an order was 
made to ſtop after verdict; and a court of law 
will take notice of the proceedings of a * 
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Lockwood of equity. The rule now objected is a new 
v. Cox. one, and ſeems not to have been underſtood by 
the practiſers; and our non-compliance with it 
has been occaſioned by the plaintiff himſelf , 
for on the 8th- November, he ſerved us with 
notice of a motion in Chancery, for leave to 
proceed at law upon the verdict; the object of 
which, being for his advantage, we thought it. 
unneceſſary to put a quickening rule upon 
him to bring in the Poftea. He neglected 
making the motion in Chancery, until after the 
expiration of the term; but in the interim 
brought in the Poſtea, but fo late that we 
could not move to ſet aſide the verdict 
laſt term. For the motion, Mr. Solicitor General, 
and Mr. Sankey — Againſt it, Serjeant Toler 
and Mr. Egay-infiſted that the rule was de- 
ciſively againſt this motion, for it expreſsly de- 
clares that ſuch motions ſhall be made within 
the term next after the verdict obtained, and 
the party obtaining it may be compelled to 
bring in the paſtea in time.“ The order of Chan- 
cery to ſtop after verdict, is no reaſon for not 
obſerving the rule; (and of that opinion ſeemed 
the Chief Baron, who declared that a verdict 
mentioned in ſuch an order, meant an unim- 


The rule mentioned was made 27th June, 1786; it is 
this—“ For the future every motion to ſet aſide a verdict 
or non-ſuit, ſhall be made within the term next after fuch 

verdict or non-ſuit ſhall have been obtained, If the party 
obtaining ſuch verdi& or non-ſuit, do not bring in the 
poſtea in due time, fo as to enable the other party to make 
fuch motion, he is at liberty to proceed in the uſual man- 
ver, to oblige the party obtaining ſuch verdiQ or non ſuit, 
to bring in and move on the poſiea, within the time afore- 
faid.”—Note, the uſual manner above-memioned, is by a 
rule to bring in the pol ea within two days, or the vetdiQ, 
&c. to be ſetalide. | 
| peached 
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peached verdict, one that is acquieſced under.) Lockwood 
Here they object to plaintiff's having brought v. Cox. 


in the paſtea ſo late: in Chancery, they at- 
tempted to attach him for bringing it in ſo ſoon. 

In reply the former reaſons were urged, and 
Mr. Sankey cited 4 Bur. 2271. Doug. 163. 766. 
to ſhew that the court would ſometimes diſ- 
penſe with the rule, limiting the time for making 
ſuch motions. 135 
Zuelverion, Lord Chief Baron: It ſeems that 
both parties have lain under a miſtake : the 
| beſt way will be to let the motion go on, 
that the merits may come before the courr. 

Power, B. The plaintiff ſeems to have been 
guilty of great mal- practice; on the 8th of No- 
vember he ſerves a notice -in Chancery, by 
which defendant is prevented from coming into 
this court, to move that plaintiff ſhould bring 
in the poſtea; and then without any motion 
made in Chancery he brings in the pog/tea, but 
not till the laſt day but one of the term: 
I think they ſhould go into the motion. 

Hamilton, B. of the ſame opinion. 

It appeared from the report of the Ch. B. be- 
fore whom the cauſe was tried, that it was an ac- 
tion for wages during the time the plaintiff had 
lived with the Archbiſhop as his ſteward, and 
receiver of ſome rents immediately about Caſbel, 
The objection taken to the verdict, was that 
the damages, 480l. were exceſſive. This was 
the ſecond trial that had been had between the 
parties on this queſtion : upon the former the 


Jury gave the plaintiff 460l. damages; the de- 


. fendant moved for a new trial, and alſo in ar- 
reſt of judgment, there being no averment in 
the count on a quantum meruit, how much 
plaintiff deſerved to have: the parties then con- 
| | ſented 
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Lockwood ſented to go to trial again. The exceſs of the 
v. Cox. preſent damages above the former, was ac- 
counted for by the diſcovery ſince the former 
trial, of an article in plaintiff's account, for 

which credit was given him at the laſt trial. 
Power, B. The matter now reſts merely upon 
the queſtion of damages : that is the proper 
province of the jury to determine on; take the 
demand of the plaintiff, as ſet forth in the de- 
claration, compared with the damages found by 

the jury, and can we ſay they are exceſſive? 

Hamilton, B. The conſtitution has wiſely 
placed the ſcales for weighing damages in the 
hands of the jury, and we cannot take them 
out. What is done in thoſe caſes where, as the 
books ſay, the damages are outrageous ? The 
caſe is ſent to a new jury for their verdict : that 
has been done here, and the ſecond jury has not 
only confirmed the verdict of the former, but 
given additional damages; which indeed has 
been accounted for: I do not think we can 

grant another trial. | | 
{| Yelverton, Lord Ch. B. I lament extremely 
that the verdict cannot be ſet aſide; for it ſtruck 


me forceably on the trial, that the demand was 
unconſcionable. | 85 


Motion for a new trial refuſed. 


VNV. When this was firſt moved, the Chief 
Baron ſaid, he had perfect recollection of the 
trial and evidence; and that he was very much 
diſſatisfied with the verdict. He wiſhed there- 
fore that the motion ſhould ſtand over, for the 


court to conſider whether the rule could be 
diſpenſed with, | 


Lord 


KING's COURTS, DUBLIN, $1 


- Same day. 
Lord I the Executors of MY 


againſt 
| | executors of 
HIS was a motion to ſet aſide the verdict, Barry. 


which had been found for the plaintiff ; Payment mace 

and alſo a motion in arreſt of judgment, ſup- rent generally, 
ported by Mr. Curran, Mr. Bennett, and Mr. Jun mult de. 
termine to what 


Egan. In debt for rent, the plaintiff declared period it is to be. 


for 1 * the reſidue of a year's rent, due the I ag 
iſt of May, 1781, by teſtator, as aſſignee of a makes void 


leaſe for 31 years, made to one Webb, at the alen and aff . 
yearly rent of 180l. Plea, Nil Debet. At the of to papiſts, of 
trial two points were made: Firſt, that a pay- ited lands 
ment of 180l. which the defendants had made forfeited in | 
in 1724, on account, and as towards paying DO a 
part of the arrear due by teſtator, as was reſidue of a | 
ſpecified by the receipt produced, muſt be ap- Igel. rent 
plied to and over-reached the demand in the faying che other 
declaration, Secondly, That Barry was a pa- Bed, gend after 
piſt, and therefore the aſſignment to him void verde. 
by 1 An. c. 32. the lands demiſed being part of 
the forfeited lands of Ireland, in proof of which 
the anſwer of plaintiff to an injunction bill, | 
filed againſt him by the defendants, was read, | 
in which he admitted that he believed they had 
een forfeited. | | = 
Mr. Serjeant Toler, before whom the cauſe 
was tried, left it to the jury to determine to | 
what period that payment was to be applied. 
ch The ſecond point was ſaved. | 


J..... Bc Es 
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__ Thoſe objections were now urged, and in ar- | 
he reſt of judgment it was contended, that plain- | 
be tiff's having declared for a ſum that appeared [ 

on the face of the declaration to be but part of | 
3 an entire demand, without acknowledging on — 
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Middleton the record that the reſt had been ſatisfied, was 
againſs an incorrigible defect, and therefore not cured 
executors of by verdict. a 
155 163 As to the firſt point, the court entirely agreed 
with the learned Serjeant. Upon the ſecond, the 
court held that the act of Anne only related to 
the forfeited eſtates in 1688. In ſupport of 
the other objection were cited Cro. Car. 137. 
436. 3 Mod. 41. 2 Lev. 4. 2 Lent. 129. N 
Zelventon, Ch. B. After verdict it muſt be 
intended that it was ſhewn on the trial, that the 
reſt of the rent had been paid. To have taken 
advantage of this objection, you ought to have 
demurred; beſides, I think the word reſidue, 
is a ſufficient acknowledgment on the record, 
that the other part was paid. 


5 


Motions refuſed. 
2 


Same day. The Kine, on the Information of Roctr 


The King COLEMAN, againſt —— ; 
againſt _ 
e Fen] R. Attorney General ſhewed cauſe why a 


fioners of ap- 


prohibition ſhould not go to the ſub- 

beten to decide Commiſſioners of the county of Corke. An in- 
whether there formation upon the Hovering Act had been 
nas ue beta tried before the ſub- commiſſioners, who pro- 
the ſub-commiſ- ceeded to acquit the ſhip: but the ſentence be- 
dae. of Ex- ing ſigned only by two ſub-commiſſioners, and 
9 conſidered as a nullity, the trial was 

brought on again, when the former ſentence of 

acquittal was relied on as a bar, and was al- 


lowed by the ſub-commiſſioners; but upon an 
| appeal, 


3 Mils. zog. for Nemo debet bis vexari. 
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appeal, the Commiſſioners of Appeal remanded The King 


the information to be tried, upon which this 


motion for a prohibition has been made; and 


it ariſes from not making the proper diſtinction 
between what is the ſubject of appeal, and what 
of prohibition : this the law has clearly defined: 
the abuſe of juriſdiction is the ground of ap- 
peal , the want of it, of probibition. This is a 
matter within the juriſdiction of the commiſ- 
ſioners. The acquittal was either good or bad; 
if good, trover would lie for the Kip ; if bad, 
the ſub-commiſſioners are right in proceeding to 
trial, 

Mr. Bennet, contra, Three ſub-commiſſioners 
fat at the trial, though only two ſigned the ſen- 
tence, I hope to ſhew that it is not neceſſary 
in any caſe, that a judge ſhould ſign his adjudi- 
cation; at leaſt, not in the caſe of ſub- com- 
miſſioners. As the preſent caſe is circumſtanced, 


the ſub-commiſſioners are obliged to over- rule 
our defence of auter fois acquit, which is a con- 


ſtitutional common law defence. A deciſion on 
the merits is final unleſs ſet aſide. 2 ny 

an 
inferior court proceed to deprive a party of a 
common law right, a prohibition ſhall go. 2 
Roll. ab, 302. A prohibition lies to the com- 
miſſioners of apppeal, where they proceed im- 
properly. Bree don. v. Gill. 1 Ld. Ray. 219. Salk. 
555, 5 Mod. 269. S. C. 

Zelverton, Ch. B. Were not the commil- 
ſioners of appeal a competent court to decide 
whether the trial before the ſub-commiſſioners 
had heen regular? If they are competent, we 
cannot interfere in their determination. 


Prohibition refuſed. 
6 2 ARTHUR 


aàgainſt 
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Saturday, ARTHUR and WILLIAM BRIAN againſt Ro- 


1 BERT BRIAN. 
run | | 
His. ROBERT BRIAN the defendant, had applied 
Demurrer to « to ane Dennis to lend him a ſum of money, 


le have” Dennis gave him his promiſſory note, that he 
« right to aa might raiſe money upon it. The defendant 
butt of hie bl, indorſed it; but was obliged to get the plain- 
demurreris tiffs to indorſe it alſo, before he could get mo- 
hn ney for it. When it became due, the defend- 
ant could not pay it; and the plaintiffs were 
obliged to take it up. 
his bill was filed to oblige the defendant to 
acknowledge, that the plaintiffs were only ſe- 
curities for him; in order to ſupply evidence in 
an action, which the plaintiffs have brought 
againſt the defendant on the indorſement, with 
other common counts. The prayer of the bill 
is, that defendant may produce to the plain- 
tiffs all books of accounts, writings, memoran- 
dums, &c. between him and Dennis; and that 
he may ſet forth by whom executed, and on 
what account, Defendant demurred to the 
whole diſcovery ſought by the bill; for that 
the indorſement, and payment of the money, 
may be proved without the aſſiſtance of a court 
of equity. 

Mr. Wallis in ſupport of the demurrer. 
The dill is not merely for a neceſſary diſcovery, 
but extends to a variety of other matters, which 
are totally irrelevant, and may be hereafter 
made an improper ule of. 

Zelverton, Chief Baron. Tou have demurred 
to the whole diſcovery. If there be any one 
charge in the bill which ought to be anſwered; 
the demurrer framed as it is, muſt be over- 


ruled: 


4 

7 
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ruled : for a demurrer cannot be bad 1n part, 
and good in part, as a plea may be. It is ſaid, 


that this is a common commercial tranſaction ; - 


where one indorſer ſues another, If it were ſo, 
the plaintiffs would have given the money to 
the defendant on his indorſement, and the plain- 
tiffs would have indorſed it over; but that is 
not the caſe. Dennis gives the note to enable 
the defendant to raiſe the money, merely as an 
accommodation note, and the Mlaintiffs give 
him the credit of their names, knowing that it 
was the debt of the defendant, and that they 
were not to reſort to the drawer, The defend- 
ant, who 1s the firſt indorſer, gets the money for 
the note inſtead of the laſt, which would have 
been the caſe, if it had been an ordinary tranſ- 
action. The bill is for a diſcovery, whether 
this is not the proper debt of the defendant, 
and whether this is not the nature of the tranſ- 
action. | 

This diſcovery the plaintiffs are entitled to, 
conſequently the demurrer being to the whole 
bill muſt be over-ruled, 


Demurrer oyer-ruled, 


Rorn againſt BurLER, and another, 


EMURRER by the defendant Butler, 
for that the bill charges ſeveral and diſ- 


which the defendant Butler, is no way con- 


Saturday, 
Jan. 27. 
Roth agai 
Butler & al,” 


. „ Demurrer for 
tinct matters againſt ſeveral defendants, with charging ſeveral 


matters againſt 
ſeveral defend- 


cerned. ; x ants muſt deny 
: aer 
Mr. Doꝛones in ſupport of the demurrer. del the vill 
Serjeant charge 
formall 
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Serjeant Fitzgerald, contra.—All demurrers 


Batler & al.” of this kind muſt conclude with a denial of 


combination, 1 Vern. 416, 463. -Hind. 157, 
and though the facts do not amount to a com- 
bination, if it be generally charged, it muſt be 
denied. | 

Telverton, Chief Baron. — It is a ſettled 
point, that in ſuch demurrers you muſt deny 
combination, even though the charge be ge- 
neral and only for form. The objection is 


deciſive, though the bill warrants a demurrer, 


for it contains matter in which the defendant 
1s not at all concerned. 

Power, Baron.—The caſe before the court 
is the very exception to the general rule. 
Wherever the defendant pleads in bar, or de- 
murs to the whole diſcovery, if he anſwer any 
part of the bill he over-rules the demurrer. 
The only exception is where the demurrer is; 
for that the bill charges ſeveral and diſtin& 
matters againſt ſeveral defendants; then, in 
order to ſupport the demurrer, you muſt deny 
combination, for though the defendants have 
different intereſts, they may enter into a com- 
bination to the prejudice of the plaintiff: they 
therefore mult deny it. 


Demurrer over-ruled. 
But as the court thought there was good 


ground of demurrer, they gave defendant 


leave to anſwer, or plead, and demur, but not 
to demur alone. | 


WIN DVS 


/ / WR ABS. i ED 


it 
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WIND VS againſt BraNINGEN, and the Exe- Saturday, 


cutors of LELAND. Vis 
8 


- again 
R. Blackburn moved, to ſet aſide an or- 88 


der to amend (and the amended bill) and others. 


as made in a cauſe not in court. A bill had CO 


been filed againſt Braningen and Leland, and which is not in 


afterwards the plaintiff hearing that Leland e (© afde. 


was dead, filed a bill of revivor againſt his 
executors. They came in and pleaded, that 
the bill ought not to be revived againſt them, 


for that Leland was dead at the time of filing 


the original bill. The plea was allowed, and 
the plaintiff's agent obtained leave to amend 
the original bill, but the order was drawn up 
as in the cauſe of Myndys againſt Braningen 
and the Executors of Leland. N. This was 
a bill of diſcovery on the popery laws. 

Per Curiam, No doubt the order . muſt be 
ſet aſide as irregular, for by the allowance of 
the plea, the cauſe againſt the executors of 
Leland was out of court, and the amended 
bill founded upon the order muſt alſo be ſet 
aſide. | 


Order and bill ſet aſide, 


Mog ax againſt Cos6R ave. Tueſday, 
| $th Feb. 
Morgan 


R. M. Smith, on ſhewing cauſe for againſt 
holding defendant to bail obſerved, that Coſgrave. 


the act of 6 Geo. c. 6. in this country differed nero & ©. 


materially from that in England, and does not davit of a debt is 


require a poſitive affidavit. In Pomp. v. Lud- _— Ra 


vigſon, 2 Bur. 655, Lord Mansfield, and bail, except in 


the caſe of exe; 
Mr, cutors, &&c, 


88 


Morgan 


again 
Hoe 


Thurſday 


8th Feb. 
er 
gainſt 
Carſon. 
Executor pleads 
« judgment and 
«ul aſſets ultra, 
to an action of 
debt on bond. 
Replication 
aſſets ultra. 
fue thereon, 
The judgment 
covers aſſets to 
the amount of 
the penalty. 


O 
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Mr. Juſtice Forfter ſaid, the rule there was 
too ſtrict; but they conſidered themſelves 
bound by the words of the act. 

 Nelverton, Chief Baron. The conſtruction 
of the act has always been, that a poſitive al- 
legation of the debt is neceſſary, except in 
the caſe of executors, and ſome others. 


— — — 


a Inonan againſt Carson, Adminiſtratrix of 


KENNEDY» 


EBT on a bond. Defendant pleaded 

plene adminiſtravit, and 2dly, 'a judg- 
ment outſtanding for 58/. and 2/. 145. coſts, 
with an averment, that it was for a juſt debt 
of 291. and that ſhe had but 5/. to pay it, and 
nul afſets ultra. The plaintiff replied ſeverally 
to the pleas, 1ſt. That defendant had not fully 
adminiſtred, 2dly, That ſhe had aſſets beſides, 
and above what would ſatisfy the judgment. 

On the trial, the plaintiff proved that aſſets 
came to the hands of the adminiſtratrix, to the 
amount of 811. 18s. 1:d. The defendant 
proved, that ſhe had expended 33/. 17. 10d. 
in diſcharge of debts of an equal, or ſuperior 
degree to the plaintiff's. 

The judge left it to the jury to conſider, 
what aſſets came to the hands of the defend- 
ant, what debts ſhe had paid, and how much 
remained juſtly. due on the judgment. He 
ſaid, that he ſaw no reaſon to diſcredit the evi- 
dence of the plaintiff, that 81/. 18s. 12d. had 
been received, and then after paying the real 
debt due on the judgment with the intereſt, there 


would 
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would remain in her hands gl. os. 2*d. and 
if they ſhould think there would be any reſidue 
they ſhould find for the plaintiff. The jury 
found for the defendant generally. A cbn- 


. ditional rule had been obtained to ſet aſide 


the verdict. Mr. Burſton and Mr. Fameſon 


now ſhewed cauſe againſt it. 


The verdict is found agreeably to the law on 
the facts appearing on the judge's report. 
The defendant has a right to cover aſſets to the 
amoun: of the whole judgment, unleſs the 
plaintiff reply, that the conuſee would accept of 
a leſs ſum, and that it was kept on foot per 
fraudem ; if he do not reply ſo, the amount 
of the judgment muſt be taken to be the ſum 
due, Bank of England v. Morrice, 2 Str. 1028. 
Taking then the amount of the debts paid 
from the aſſets come to the hands of the ad- 
miniſtratrix, there remains 48/. os. 21d. 
which is leſs than the judgment pleaded ; fo 


that if evidence had not been given, as to 


the money really due, the verdict muſt have 
been for the defendant. Then, ſurely the 


court will not ſet aſide a verdict, becauſe "the - 


judge was miſtaken; when the jury have, 
nevertheleſs, found according as they ought 
to have done if the judge had charged rightly ; 
and when of courſe a verdict on another trial, 

muſt be the ſame as at preſent. | 
Telverton, Chief Baron. —The iſſue joined 
in this caſe, was whether the defendant had 
aſſets in her hands beyond the judgment. But 
the trial proceeded, as if the iſſue had been, 
how much was really due on the foot of it. 
I do not ſay, but that might have been made 
the iſſue by ſpecial pleading. The plaintiff 
might have. replied, that the conuſee _— 
ave 


39 
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logbam have accepted ſo much, and that the judgment 

again/” was kept on foot by fraud. But that was not 

Carlon. the iſſue joined here, though it was the iſſue 

tried. I am not at all ſurprized, that the 

learned judge before whom this was tried, 

ſhould be led into error ; though he is as lit- 

tle liable to it as any one; but the averment 

that 29/7. was due to Kennedy, and the acquiel- 

cence of counſel miſled him. The caſe cited 

from Strange is clearly in point, and it was de- 

Siet ſince Stat. 4 & 3 4n, c. 16. The 

pleading here is the ſame, as in that caſe: 

before it the rule was, that the amount of the 

judgment would cover the aſſets for ſo much; 

it was then endeavoured to ſhake that doctrine; 
but that, caſe firmly eſtabliſhed it. | 

Power, Baron. —The report expreſsly ſtates, 

That evidence was given to ſhew what was 

really due on the judgment : that a copy of 

the judgment was given by conſent to the 

jury, in order to aſcertain the whole ſum due 

on the foot of the principal and intereſt, and 

that the judge did charge the jury to take 

that into conſideration, which he ought not to 

have admitted at all. Both fides were under 

a miſtake, but the counſel for the verdict ſay, 

that if we ſet it aſide, it appears on the face of 

the report, that the next verdi& muſt be the 

f 4 ; that I cannot ſee. We are not to pre- 

ſume that the plaintiff could not give evidence 

of any more aſſets; for when the plaintiff had 

. ewn aſſets, to the amount of 811. 18s. 12d. 
| he conſidered himſelf entitled to a verdict. 
On a new trial he may give evidence of more 

aſſets than the judgment will cover, and then. 

1 he muſt have a verdict. If we were to pre- 
1 ſume that the next verdict would be the ſame 
| | as 
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as the preſent, I do not think we ought to 
ſet it aſide, though the judge were miſ- 
taken. ES 
Hamilton, Baron. —There is no getting over 
that caſe in Strange; the very point was put 
to the court upon a ſpecial verdict, Lord 
Hardwicke inclined to favor the confining of 
the judgment to what was juſtly due, in order 
to prevent the parties from going into equity, 
but it could not be done. | 

Metge, Baron. —I concur in opinion that 
the verdi& ought to be ſet aſide. I think the 
iſſue joined, never was before the jury. It 
was, whether aſſets had come to the defend- 
ants hands, more than ſufficient to diſcharge 
the judgment, which was 58/. and not the 
In order to ſet aſide the 
verdict, we Have no occaſion to reſort to the 
authority of any caſe. 
principle, that if the verdict be grounded on 
any but the proper iſſue, it cannot ſtand. 
The averment of the money due ſeems imma- 
terial. From all . the precedents I have ſeen, 
the iſſue ſhould be on the amount of the 
judgment. I ſee no reaſon for preſuming that 
the next verdi& ſhould be the ſame as the 
preſent 


Per Cur. Let the verdict be ſet aſide, but 
without coſts, as it ſeems that the judge and 
counſel on each fide were under a miſtake. 


MurePeny 


We mult do it on the 
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Thurſday, | Mun RH againſt HoaARE. 
Feb. 8th. | ; | 
Murphy FIERI FACTAS having iſſued to the ſhe. 

againſt A riff of the county of Wexford, he re- 

FS + aq io turned goods to the amount of 1051. A Ven- 

ferry: — ditioni exponas, iſſued 13th May, returnable 

hem he ane 23d May. On 17th of June, a fine Niſi was 
under execution, impoſed for want of a return. On 23d June, 

Sith treble cots, it was made abſolute, and he was attached. 

After Trinity term the ſheriff made his return, 
that he had fold the goods to the amount of 
i105]. July 29th, the plaintiff empowered a 
perſon to receive the money for him. On the 
1ſt Augu/?, the demand was made, and the 

| ſheriff offered bills on Dublin; which the 
plaintiff refuſed to take. In Michaelmas term 
an order was made, that the ſheriff ſhould pay 
the plaintiff, the ſum of 105. returned by 
him to have been levied under the Venditioni 
exponas, with intereſt for the ſame, at the rate - 
of 10 per cent. per an. from 23d May laſt, and 
treble coſts; unleſs good cauſe be ſhewn to 
the contrary. This ſtood over from laſt term 
with liberty for the ſheriff to anſwer the affi- 
davit on which this order had been founded, 
and to pay the 105/. The money was paid 
the 19th December. 

_ Downes and Hunt ſhewed for cauſe, That 
the 19 & 20 G. 3. c. 38. ſect. 8. directs that 
* any ſheriff or ſub-ſheriff, who ſhall receive 
e any ſum by virtue of his office, for the 
« plaintiff, and with-hold it without reaſon- 
able cauſe of ſuch neglect, one calendar 
* month after requęſt, ſhall pay ſuch plaintiff, 
* intereſt tor ſack ſum, at the rate of 1o per 


«© cent. by the year, and treble coſts out of 
| „pocket“ 
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e pocket. No demand was made till the iſt Murphy | 


of Auguſt, and then the ſheriff offered good againft 
bills on Dublin, if the court ſhould think that — 
the ſneriff ought to pay the penalty at all after 
having offered thoſe bills, it can only be from 
the time the demand was made. 
Per curiam. This ſeems to be the firſt appli- 
cation on this ſtatute ſince it was made; it is 
very neceſlary that it ſhould be granted, that 
the ſneriffs may not think this ſtatute a dead 
letter. 
Ordered that the ſheriff ſhall pay intereſt at 
the rate of 10 per cent. from the iſt of Auguſt 
to the 19th of December, and treble coſts, 


— ..... —— 


HERDMAN againſt Cowan. Friday, gth 


February. 
OTION to ſet aſide the verdict as againſt — | 
evidence. This was an action againſt Cowan. 


an under-writer, upon a policy of inſurance, Where there is 
on goods ſhipped on board a veſlel, called the 3 
New York, bound from Greenock to New York, tice has not 
It was tried laſt ſummer aſſizes at Carrickfergus, Mond be there 
before Mr, Baron, Hamilton, Verdict for the trial, that the 
plaintiff. Upon the report it appeared that the underge the 
value and quantity of goods had been proved; conſideration of 
and that they had been ſhipped aboard the veſ- d rr. 
ſel at Greenock: the only queſtion now before 
the court was, whether there was ſufficient evi- 
dence of the loſs. 

As to that the Evidence was, that the veſſel] 
had been for ſeveral years conſtantly employed 
in trading from Greenock to New York ; that 

| ſhe 

1 
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Herdman ſhe uſually made the voyage in nine months 


againſt 
Cowan. 


EE 


that ſhe failed in July 1783, with the plaintiff's 
goods aboard; that ſhe had been ſeen falling 
down the river Clyde, but had not been ſeen at 
ſea, and that her arrival at any port had not 
fince been heard of. A copy of the proteſt, 
entered at New York, of the loſs of the veſſel, 
had been offered, but rejected. 

On croſs examing J. Herdman, the plaintiff's 
brother, it appeared that he had been ſet in the 
pillory at Greenock, for giving orders that the 


Peggy, a veſſel of which he was part owner 


ſhould be caſt away; and that Archibald M*Cul- 
lum, another part owner of the Peggy, and who 
was alſo one of the owners of the New York, 
had been fet in the pillory for the ſame offence; 
that Archibald M*Cullum had been tried for 
giving ſimilar orders concerning the New York, 
but had been acquitted ; that he had heard that 
the maſter of the veſſel was alive at New York, 
It was ſtated by the counſel and admitted, that 
one of the mariners had been in the keeping of 
the plaintiff for ſome time; but he was not pro- 
duced on the trial. (The plaintiff now accounted 
for his abſence, by affidavit that he had had him 
ready at the former aſſizes if the trial had come 
on, but the defendant prevented it by not en- 
tering his appearance; that the plaintiff had of- 
fered him the ſame wages he could get aboard 
ſhip, but he would not ſtay.) It was iuſiſted for 
tne defendant, that the plaintiff ought to be 
ronſuited, for that he had failed in the proof 
of the loſs. The learned judge was at firſt of 
that opinion, but on reviewing his notes, he 
thought there was ſome degree of evidence to 
go to the jury; but he charged that the evidence 


of the lots was inſufficient, and that ſeveral cir- 


cumitances had come out, which rendered it 
| neceſſary 


* 
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neceſlary that they ſhould have very clear evi- 
dence of the loſs. 

Mr. Dunn againſt the motion. The re- 
port ſays that the judge thought there was 
evidence of the loſs to go to the jury. - The 
jury conſiſted of merchants, who muſt have 
been competent to judge of matters of this 
nature. By the judge's charge, that the evi- 
dence was not, in his opinion, ſufficient, they 
were cautioned to weigh it ſcrupulouſly, and 
they found that the veſſel was loſt. In affairs 
of this kind, it is almoſt impoſſible to produce 
the beſt evidence. The owners of the goods 
have no communication whatever with the crew; 
and cannot be ſuppoſed to have them under 
their controul. But ſuppoſing we had produced 
one of the crew upon the trial; it might hap- 
pen, that his evidence could not be admitted. 
The veſſel might have been loſt in an attempt of 
the crew to run away with her. Barratry is one 
of the events inſured againſt; but he could not 
have given evidence of the deviation, becauſe it 
would have ſubjected him to puniſhment. There 
is no caſe Where it has been decided, that poſi- 
tive evidence of a loſs is neceſſary; but there 
is one where Lord Mansfield, in enumerating 
the ſeveral caſes in which an action for money 
had and received would lie, ſays, if the in- 
ſured have recovered from the under-writers for 
the loſs of a ſhip, and ſhe afterwards appear, 
this action will he for them, 2 Bur. 1009, whence 
it is evident there is no need of actual proof of 
the loſs. : 

Mr. Wolſe contra. This is a queſtion of great 
importance to the commercial intereſt of this 
country. There now prevails a practice of de- 
frauding under-writers, by inſuring goods put 
aboard a veſſel above their value, and then 

cauſing 
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cauſing the ſhip to be caſt away. Our appli- 
cation is to ſet aſide this verdi& as againſt 
evidence: but though the court ſhould not 
think that the verdict ought to have been 
for the defendant; yet it is ſuch a caſe as 
they muſt be of opinion will require a fur- 
ther inveſtigation to get at the truth. The 
politive evidence ceaſes after that of the veſſel 
having been feen falling down the river Clyde. 
There is no evidence of her having been ſeen 
at ſea, or of what became of her afterwards ; 


there is not a tittle of evidence of the manner 


in which ſhe was loſt: ſhe certainly did not 


founder at ſea, for ſome of the mariners are 


{till living. There is no doubt, that where a 
ſhip has been in the courſe of trading from 
particular places for ſeveral years, and has 
been miſſing a length of time, and none of 


the crew ever heard of, the preſumption is, 


that ſhe has foundered at fea; but there is no 
inſtance where it has ever been attempted to 
eſtabliſh the loſs of the ſhip, upon evidence of 


her not having returned to port; when ſome 


of the mariners were ſtill alive. If you ſhould 
not ſet aſide this verdi& you will eſtabliſh this 
rule, that the mere non-return of a ſhip, ſhall 
be concluſive evidence of a loſs, and the un- 


der-writers will be conſtantly defrauded with- 


out any opportunity of detecting the cheat; 
for none of the crew will then ever be pro- 
duced to give evidence of the loſs, and the 
only poſſible mode of coming at the truth, is 


by croſs examining ſuch as may be made wit- 


neſſes on the trial. A policy of inſurance is 
entirely a matter of good faith; the under- 
writer gives credit to the inſured ; the ſhipper 
to the maſter. It is more reaſonable that the 


inſured 
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inſured ſhould give evidence of the loſs, than Herdman 


that the under-writer ſhould give evidence to 
the contrary. | 


 Yelverion, Ch. B. I am clear that my bro- 


ther Hamilton was right in-letting the evidence, 
ſuch as it was, go to the jury; and on this 
principle, that in all matters reſpecting foreign 
commercial tranſactions, the law allows of a 


weaker degree of evidence; as in foreign bills 


of exchange, the proteſt proves itſelf, but in 
inland bills of exchange, it is neceſſary to 
prove the act of the proteſt ; ſo in commercial 
tranſactions, where hand-writing is to be 
proved, it is ſufficient for a witneſs to ſwear 
that he had a correſpondence with the perſon 
whoſe hand-writing is to be proved, if it con- 
cern foreign matters; but in all other caſes, 
the witneſs muſt ſwear that he has ſeen the 
party write, and knows the hand-writing. 
Bur I am of opinion that the fact of the loſs 
has not been ſufficiently inveſtigated. There 
was no evidence that the veſſel was ſeen at ſea: 


no poſitive: proof of the loſs, tho? ſome of the 


mariners have ſurvived. In the caſe of Bright 
and Eynon, 1 Bur, :91. the principle laid 
down is, „ that if there be a reaſonable doubt 


that juſtice has not been done, it is proper to 


have the cauſe more deliberately conſidered by 


againſt. 


Cowan, 


another jury.” Therefore, without giving N 


any opinion whether the evidence was ſuffi- 
cient or not, I think there ought to be a new 
trial; merely to aſcertain whether the goods 
were fairly loſt, and then it will be open to the 


defendant, to ſhew that the goods were re- 


landed, if he have any evidence to that effect, 
as is ſuggeſted. 


H 


Hamilton 


wit 
Herdman 


againſt 


Cowan. 


Balfour 


againſt 
the caſual 
ejector. 
gare Feb. 


ab annuitant 
cannot take de- 
fence to an 
ejeQmernt for 
the 1and out of 
which his an- 
naity is payable. 
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Hamilton, B. I believe the counſd were led 
from my opinion of the inſufficiency of the 
evidence, not to go into the defendant's caſe 

| Power, B. It muſt be underſtobd that this 
verdict is ſet aſide for the ſole purpoſe of in- 
veſtigating the loſs ; which it appears from the 


report, and from what my brother Hamilton 
ſays, was not ſufficiently gone into. 


verdih ſet aſide on payment of coſts, and 
adchittigg every thing the plaintiff requires, 
but the loſs of the goods ; and the plaintiff to 
admit that the captain was alive at New York, 
and ſeveral of the crew elſewhere, at the time 
of the laſt trial. 


Lebe of Bar.rou R againſt the caſual Ejector. 


Othe Declaration in Ejectment, one Young 
had taken defence. Motion to ſet it 


ande, as having been taken on the ground of 
his having an annuity out of the land. An 
aflidavit was read, ſtating that beſides the an- 
nuity, the lands had been deviſed to Young, as 


a truſtee for certain purpoſes, and that the le- 
gal intereſt had velted in him. 


Per Cur. The defence muſt be ſet aſide, but 
Young muſt have permiſſion to take defence 


de novo, on the ground ſtated in the affi- 
davit. 


FLEET WOOD 
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rierrwels bsh Oorvenraw ure 2 
; again 


Copperthwaite. 


R. 9) Ser tbr Hioved to ſet aſide the Gas tags 


plea of Non afſumpſit' Infra er anmos. 
Plalntiff had obtained by de- When a regular 


judg 1t by de- 
fault! but it had been ſet aſide on the haft is fer ade 


terms of defendant's pleading iſſuably. He gende terms 
pleaded by leave of the court the general iſſue, foably The 


and oh 72 605 infra ſex an . 
N'lobrion, Ch. B. Non — t infra ſex annos, tions, is not 


is certainly an iſſuable plea, but whenever pro- nin theſe 


terms. 


ceedings are fer aſide, on the terms of plead- 


ing iſſüably; this plea is not conſidered as 
ſuch within the Ermz required ; the plea muſt 
de to the Wan 


Plea fee aide. 
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bones againſt Hanpixo. | Same day. 
Edwards 


85 was aft action for making and pub- D 
liſhing a certain libellous effigy, with a Want of ſum- 
malicious. intent to ſcandalize and expoſe the 97915 to the 


jury not a cauſe 


plaintiff, and cauſing the ſame to be carried of challenge to 


the arra 


about the ſtreets of Doneraile ; with conſe- Publiſhing « l- 


quential damages in plaintiff's being obliged bel is evidence 


to ſell his houſe and furniture there, and re- = 6 the making 


move to another town. Verdict for plaintiff, The making 
and publiſhing 


damages 250. | conſtitute but 
one offence. 
In this caſe the court thought there was not a ſufficient ground to ſet the Verdict aſide 


or exceſſive damages. 


1 4 - Motion 
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Edwards 


againſt 
Harding. 


* 


CASES DETERMINED IN THE 


Motion to ſet aſide the verdict, upon three 
grounds, 1ſt. Miſdirection of the judge to the 
triors upon a challenge to the array, for that, 
the jurors were not duly ſummoned. 2. That 
the verdi& was againſt Law and evidence. 
3. That the damages were outrageous. _ 

With regard to the firſt objeQion—The ju- 
rors on the general pannel had been ſummoned 
by virtue of a Diſtringas in another cauſe, be- 
fore the Diſtringas in this was put into the 
ſneriff's hands; on the receipt of this Di/- 


tringas he ſerved ſummonſes on the jurors, 


but in them the defendant's. Chriſtian name 


was miſtaken. Mr. Serjeant Toler, before whom 


the cauſe was tried, gave it as his opinion, 
that the jury having been ſummoned by vir- 
tue of a Diſtringas in the ſheriff's hands, his 
not having one in this cauſe at that time was 
no objection, if it be delivered to him time 
enough to have them ſummoned. The court 
now over- ruled the objection, and Power B. 
ſaid that it had been decided in leſſee of Meige 
v. Coftello, in this court, that the want of 
ſummons was no objection between the par- 
ties; it was an "omiſſion of the ſheriff, which 


would excuſe the jurors, had they not attended. 


The evidence was, that on-Friday the 3d of 
October, 1483, an effigy of the (plaintiff had 
been carried about the ſtreets of Doneraile : 
that on Sunday the 5th, the defendant attended 
an effigy dreſſed like the plaintiff, and en- 


couraged the mob to carry it to the plaintiff's 


houſe, and that the plaintiff had been obliged 
to change his reſidence. It was proved on the 
part of the defendant, that he had been 
in Cork for Tome time before the 5th of Oc- 


 tober, and remained there until late on Satur- 


day 
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indicted for the ſame offence, had been 
fined gol. and lain in gaol three months. The 


Judge was of opinion that there was legal evi- 


dence to ſupport the whole deelaration. In 
ſupport of the ſecond objection, Mr. Du- 
query, Mr, Bennet, and Mr. Emmet con- 
tended that the evidence did not ſupport every 
part of the declaration, and that where entire 
damages are found, and on part of the charge 
in the declaration, there ought not to have 
been any, the verdi&t cannot ſtand, 1 Ld. 
Ray. 329. 2 Black. 790. In this laſt caſe, the 


judge had mo the jury not to give damages 


for that part of the declaration to which there 
had been no«evidence, the jury found gl. 
generally; from which, and the judge's charge, 
the court preſumed, that the jury found only 


for that part to which evidence had been given. 


In the preſent caſe the declaration is for ma#- 
ing and publiſhing, There ought to have been 
evidence of both, or the judge ought to have 
charged the jury not to find damages for that 
which was not proved, There was no evidence 
that the defendant made the effigy; on the 
contrary, it was proved that the defendant had 
not been in Doneraile, for ſome time before 
the effigy was carried about at firſt, and of 
courſe could not have been the maker, (Cur. 
It does not appear that the effigy carried 
about on Friday, was the ſame with that carried 
about on Sunday.) By the declaration, the plain- 
tiff has made the making of the effigy part o 
his caſe; it lay on him to prove it, but he has 
failed. The jury are bound to diſcharge them- 
ſelves of the whole declaration. Cro. EI. 133. 
306. 433. Aleyn. 35. here they have found de- 
| tendany 
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day night the 4th of October, that he had been Edwards 


againſt 


Harding. 


102 e 
Edwards fendant guilty of the whole, though there was 


againſt 


Harding. 
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no evidence as to one part. TH 
As to the third objection ; an affidavit was 
read, that the jury | conceived that Lord Done- 
ratle was to pay the damages, otherwiſe they 
would not have found fo much; and an affi- 


davit of the defendant, that{the damages were 


beyond his ability to pay, and if the verdict 
ſtood, he muſt remain in goal all the reſt of his 
life, It was argued, that where a jury find a 
verdict under a wrong impreſſion, it ought. to 
be ſet aſide, The damages are diſproportioned 
to the injury, and to the abilities of the defen- 
dant. It is a principle laid down in Magna Charta. 
Liber Homo non amercietur niſi ſecundum mag ni- 
tudinem delicti, faluo contenemento ſuo. Where ex- 
ceſſive damages have been given, it is right to 
give an opportunity of reconſidering the yerdict. 


3 Bur. 1846. 1 Stra. 691. It is remarkable that 


the firſt inſtance, in the books, of a verdict's 
being let aſide, was for exceſſive damages. 
Mood v. Gunſton. Styles 466. Here the defendant 
had been already puniſhed by lying in goal for 
three months, and paying a fine of sol. In 
England, when a criminal proſecution has been 
commenced, the Attorney General will grant a 
Nolle Praſequi, unleſs the proſecutor will under- 
take not to proceed civilly (vide the King v. 
Fielding. 2 Bur. 119.) That practice does not 
prevail here; yet his having been puniſhed 
criminally, ought to be conſidered in mitigation 

of damages. | 
Zelverton, Ch. B. As to the objection that 
there was no evidence that the defendant had 
made the effigy; he adopted it by the publiſh- 
ing and carrying it about. I think there was 
ev1denge to go to the jury, to ſupport the whole 
= 1 declaration, 


his WW Þ OO Af W 1 NN 7 


6 


as 
le 
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declaration. With regard to the objection, that pqwarys 


the damages are outrageous ; after the caſe of 
Wilford v. Berkeley, 1 Bur. 609, where 5ool. 
was found againſt a clerk in an office, during 
pleaſure, at a ſalary of 50l. a year, I cannot 
think theſe damages exceſſive, in à caſe where 
there is no other ſtandard whereby to meaſure 
them, than the feelings of the jury. 

Power, Baron.—As to the 2d objection; 


the Judge has reported, That he thought there 


was legal evidence to ſupport the whole decla- 
ration, and I concur with him in thinking that 
there was.. As to the 2d. No doubt courts 


have juriſdiction to ſet aſide verdicts for out- 


rageous damages. The only legal way the 
court has to meaſure the damages, is to com- 
pare them with the caſe made in the declara- 
tion. Compare theſe with the declaration, 
and ſo far are they from being outrageous, 


in my opinion, that if they had been double 


what they are, I ſhould not have thought that 
the verdict ought on that account to be ſet 
aſide. | | 
Hamilton, Baron. —Of the ſame opinion, 
That there was ſufficient evidence of the whole 


declaration to go to the jury; and that the 


damages were not exceſſive. 

Metge, Baron.—In the caſe cited from Lord 
Raymond, there was a feature which diſtin- 
guiſnes it from the preſent. The offences were 
diſtin@, ſubſtantive offences. The action was 
for treſpaſs and falſe impriſonment ; each part 
of which was an offence of itſelf. But here 
the making and publiſhing conſtitute but one 
offence. The making an effigy is in itſelf 
none; a man may make one in his cloſet for 


his - 
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again 


Hajding. 
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Edwards bis own amuſement, it is the publiſhing that 


againſt makes the offence. 
Harding. 


Motion refuſed. 


oi — . —— 
Monday Leſſee of MonTcomERy againſt the Caſual 
Feb. 1 2th. | Eiector. 
Leſſee of Je 
Montgome : 
apoinſt OTION for liberty to take defence. — 
the caſual 


Counſel for plaintiff prayed, that the 
_ = ot perſon on whoſe behalf the application was 
the kingdom made might give ſecurity for the coſts; it 
COT, appearing by the affidavit upon which the mo- 
muſt give ſecu- tion was grounded, that he was out of the 


rity for the . 
pr Ta kingdom. 


Per Cur. Take liberty to take defence on 
giving the ſecurity required, 


Exchequer 
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Exchequer, Equity Side. 


Sittings after Term. 


Executor of Davis againſt AvLMuerR & ux.“ Wedneſday 
& al. 21 Feb. 178). 
1 | eren of 
HE ſeparate anſwer of the huſband was AT 
ſet aſide, having been put in without wife. 


the leave of the court. There was then 5 


motion made, for leave to anſwer ſeparately, wife. He cannot 


. anſwer ſepa- 
founded on an affidavit of a ſtranger, that he 3 


had heard and believed that the wife of the leave of che 


defendant was inſane. — 9 
| make the affida- 
Per Cur. That is not ſufficient. The affida- dhe anna 
vit ought to have been made by the perſon is grounded. 


applying for leave to anſwer ſeparately. 
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1 
Barry agairift DARRAN. Same day. 
Barry 


R. Burſton, on behalf of the ſerjeant againſt 
at arms, ſhewed cauſe, why he ſhould  Parrao. 
not be obliged to bring in the body of de- oe wo affen 
tendant, purſuant to an order, which had the bail bond, or 
been grounded on an affidavit, That defend- i. He is not 
ant had been ſeen at large. The cauſe ſhewn found 70 bring 
was, that the Serjeant at Arms had offered, - 
and was ready to aſſign the bail bond he had 
taken from defendant, or to ſue out execution 
thereon, which was all he had in his power to 
do; not having any place to confine his 
priſoners in. | 
Cauſe allowed. 


W 00D= 
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by 


* th WoopwaRD againſt Logd STANHOPE (an 
7 Ea. | 


Woodward Engliſh Peer.) 
1d Fankope X DEDIMUS directed to joint commiſſion- 
The anſwer of ers, had been ſued out, to take the de- 


an Engliſh peer 
muſt be upon fendant's anſwer upon Honor. The anſwer 


. was taken by defendant's commiſſioners, thoſe 
to take it uon Named on the part of the plaintiff not having 
* attended. | 

Mr. Curran now moved, on the part of the 
plaintiff, to ſet afide the anſwer, it appearing 
not to have been taken upon oath : He ob- 
ſerved, that this had been moved for before, 
but was ordered to ſtand over, that the prac- 
tice in England, with reſpe& to Iriſh Peers, 
might be enquired into. 

Telverton, Chief Baron.—I have ſeen the 
anſwer to the letter written for that purpoſe, 
and 1 find the rule is, that the anſwer mult 
be taken upon oath ; but that it frequently is 
taken upon Honor by conſent. In this caſe, I 
think the plaintiff has conſented to take the 
anſwer upon honor. In future, the practice 

muſt be agreeable to that in England, with 
regard to Iriſh peers, | 


N. The Chief Baron was the only Baron in 
court this day. 


Exe. 
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Executors of Le-HunT againſt MuRPHHYV. Thurſday, 


| Feb. 22. 
LAINTIFF's bill had been rctained for a 1 of 
a e- Hunt 
year, during which an ejectment had ing 
been brought, and a verdick found for the Murphy. 
plaintiff; but it was ſet afide, and the cauſe bill retainedfor 
a 4 a year, means, 
was to go down for trial at the next aſſizes. that it ſhall be 
Sir Fred. Flood now moved, on behalf of the tetined until 
3 5 1 the merits have 
plaintiff, to enlarge the time for retaining the been ried. 
bill. 8 
Telverton, Chief Baron. — The plaintiff is 
entitled to have the time enlarged, and we will 
do it toties quoties, until the merits ſhall have 
been fairly tried; for that is the meaning and 


ſpirit of the order to retain for a year. 
——— ̊ . ——— — 


Cox, Adminiſtrator of Cox, Archbiſhop of Cox againft 


CASHELL, againſt Os go N. Olborne. 
The new mat- 
ters which is to 


PER CUR. A conditional order to file a be the ſubjea 


ſupplemental bill ſtating new matter dif- of a ſupplemen- 


© | , tal bill, after a 
covered ſince the decree mult ſpecify in it Scree, muſt be 
ſpecified in the 


the new matter wanted to be put in iſſue. conditional 
| | order, 
CO —Oo— —— 
Rick againſt Rice. Rice againſt 
e Rice. 


HE matter in diſpute between the par- Where a party 


ties, had been referred to arbitration, d as 


and the ſum of 3187. 184. had been awarded court will not 
to be paid by the defendant, to the plaintiff. paid any farm wu 


paid any ſorn 


Plaintiff under it, 


” 
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Plaintiff afterwards filed his bill for an ac- 
count generally : againſt which the defendant, 
in his anſwer, inſiſted on the award, which he 
was ready to comply with. Mr. Egan now 
moved, That ſuch ſum, as the court ſhould 
think proper, ſhould be paid to the plaintiff 
for his neceſſary ſubſiſtence. The motion was 
grounded on an affidavit of plaintiff's diſtreſs ; 


which affidavit alſo impeached the award, on 


the ground of miſcalculation. He contended 
that where it appears by the anſwer of defend. 
ant, that the plaintiff is entitled to ſomething, 
the court will always, upon application, order 
him a leſs ſum, than that admitted to be due, 
for his ſupport. | - 
Telverton, Chief Baron.—1It has often beey 
determined, That if a landlord file a bill, im- 
peaching a leaſe; and the tenant by his an- 
{wer, inſiſts upon the validity of it; the land- 
lord is not entitled to the aſſiſtance of the 
court in obtaining the rent: That is analogous 
to the preſent caſe. You come here impeach- 
ing an award; and yet you want a ſum of mo- 
ney on the credit of it. The anſwer does not 
admit that any thing was due to the plaintiff, 


Motion refuſed. 
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BrownLow againſt the Duke of CHANDOSs, Thurſday, 


the Executors of Mor. and, and others. eb. 22. 
Brownlow 


OTION on behalf of the executors of D. cf Chan- 
/ | Morland, to ſet aſide the conditional dos and 
decree for irregularity ; inaſmuch as the bill — 
of revivor prays a ſubpena to revive and an- and anſwer. 
ſwer againſt them, and the defendants, the 3 
executors, having been ſerved, and not ap- non- appearance. 
pearing, an attachment for want of appear- — 3 
ance was entered, and thereon an order to to revive inthe 


: ame manner, as 
revive. | if the bill had 


Mr. Ceoppinger and Mr. Duquery contended Proyed a fi. 
in ſupport of the motion, That though a h. 
plaintiff might, if he pleaſed, revive without 
praying an anſwer; yet having prayed aa an- 
ſwer, he has choſen his mode of proceed- 
ings, and cannot revive on an attachment 
for want of appearance, as he might have 
done, if he had prayed a ſubpzna to re- 
vive only. This was determined in this court 
in Trinity term, 1959, in the Attorney General 
againſt Carden and others, reported, x 
Howard's Excheg. Eq. p. 4. The plaintiff 
has made up his decree, as if the bill had 
been to revive only; and the decree itſelf, 
ſtates the proceedings which we complain of 
as irregular ; and when the proceedings have 
been irregular, the court will fet aſide the 
decree on motion, without putting the de- 
tendant to his bill of review and reverſal. 

Fitzgerald, Serjeant, contra.—lf this be an 
irregularity, they ſhould have made the ob- 
jection when the order to revive was made; 
which was ſo long ago as the gd of May 
1785. There has never been notice to ſet 
aſide that order, and while it remains in force 

it 


TRY q 

r 
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Brownlow it is 2 bar; all the ſubſequent proceedings, 


againſt 


are admitted to be regular. It is at the op. 


D. of Chan- tion of the plaintiff to pray a /ibpana to an. 


dos and 
others, 


Faithfu 


ſwer as well as to revive; the anſwer is for his 
own benefit, and if he pleaſe he may waive it, 
The ſervice of the /ubpena to hear judgment, 
as well as the order to revive, ſhews that the 
plaintif did not inſiſt on the anſwer. This is 


merely an attempt to get rid of the coſts to be 


paid on ſetting aſide the conditional decree. 
The motion ſtood over until next day, for 


the opinion of the court. 


Telverton, Chief Baron.—I am clearly of 
opinion, That the conditional decree cannot 
be ſet aſide for irregularity. It is agreed on 
both ſides, that the plaintiff may, if he pleaſe, 
waive an anfwer, and revive without it; then 
it ſtands as upon a bill to revive merely, with- 
out praying an anſwer. The queſtion is then, 
whether upon ſuch a bill, the plaintiff can re- 
vive upon an attachment for want of appear- 
atice ? we ate informed by the officer; that that 
is the uniform, ſettled practice; and it agrees 
with 10 caſe cited from Toward, if it be 

ſly reported; and there is nothing to 
impeach it. This is a mexe queſtion of coſts. 
If the decree be i Feen the” e takes 
it at his peril. 


Motion refuſed with coſts; 


Opera 


kIxd's cobkrs, DUBLIN, 


Opera & ux. Executrix of MARY Gorman, 
againſt Lord MounTGarRET. 


RT GORMAN had filed her bill in Au. 


tion in May, 1784. In Julh following, ſhe 
died, leaving the plaintiff, Mary Odea, her 
executrix, Who revived the bill; upon that alſo 
procels ran te a ſequeſtration, upon which ſhe 
obtained a decree. Mr. Duquery now moved, 
on behalf of the defendant, to ſet afide the 
decree, and to allow him to put in his anſwer, 
upon payment of coſts. | 

Tielverton, Chief Baron. There is no caſe 
whatever, where a decree on ſequeſtration 
may not be ſet aſide, and the defendant let in 
to anſwer upon fome terms; except where 
a title may accrue to a third perſon in the 
mean-time: as where a Proteſtant diſcoveror 
has obtained a decree. upon ſequeſtration; 
there the court refuſes to ſet it aſide, becauſe 


another diſcoveror may ſtart up in the mean 
time. 9 = 


———  — 


. Coxran againſt Barry and others. 


SALE had been made under a defree in 
this cauſe. Ormfby was declared pur: 
chaſer, and was put into poſſeſſion, and the 
conveyance to him executed and regiſtered. 


A motion 


purchaſer, not allowed to pay the additional ſum, without ſetting up 
to iale, 


againſt Lord 
| Mountgarret. 
guft, 1782, and procels of contempt for No caſe where a 


| : ſequeſtration 

want of appearance, had run to a ſequeſt ra- — a be ſet 
aſide on terms; 
except where 

a third perſon 
may obtain a 
title in the mean 
time, p 


IIL 


Thurſday, 
eb. 22. 
Odea & ux. 
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Same day. 
Conran 
againſt 
| Barry. 

After purchaſer 
bad been in poſs 
{ciſion, the ſale 
opencd, upon a 
higher bidder 
being found. 
The pieſent 

the eſtate again 
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Conran A motion had been made to ſet aſide the ſale, 
againſt another perſon having offered 200. more than 
Barry. Ormſby had paid. It was now moved, that 
the preſent purchaſer ſhould be allowed to pay 
that additional ſum, without having the eſtate 
ſet up again. | 

Telverton, Chief Baron.—lt is likely from 
this competition, That the eſtate will riſe con- 
ſiderably. It is juſt that it ſhould be ſet up 
again for the ſake of the creditors, as well as 
the defendant. I remember a caſe in Chan- 
cery, of a Mr. Puxley, where the ſale was ſct 
aſide upon motion after the purchaſer, a credi- 
tor, had been in poſſeſſion for a year or two; 
but it was on payment of all his coſts and ex- 
pences, as well as his debt. | 
Ordered, That the lands be ſet up again; 
but Ormſby to be paid his principal, intereſt, 
and coſts out of pocket; to be aſcertained by 

his own affidavit, | 


Friday, Lord CARBEHRV a minor, by his next friend, 


Feb. 23. in 
Ld. Carbary agal ſt MANSELL and PLOMER. 

againſt | 5 . . 
Manſell & al, T T had been decreed in this cauſe, That a 
Commiſſioners commiſſion of perambulation ſhould iſſue to 


f bula- . . 
tien, mutt make Commiſſioners to be named by the parties; or, 


return. If they if they could not agree in the nomination, by 

the bounds, they the Chief Remembrancer. The parties did 

may "port agree in the nomination of the, commiſſioners , 

mT 0 but the commiſſioners could nt agree in their 
return to aſcertain the bounds. | 

Fitzgerald, Serjeant. Moved for a new com- 


miſſion, to be directed to ſuch commiſſioners, 


as 


an mm a ac oc 


KING's COURTS, DUBLIN, 


as the court ſhould think proper; in order to Ld. Carbery 


have the bounds of the parts, of the lands in 


the decree mentioned, to which the plaintiff Manſell & al. 


and defendants are reſpectively entitled, aſcer- 


tained, purſuant to the ſaid decree. 


* 


Zelverton, Chief Baron.— If the commiſſion- 
ers ſnould not proceed and make a return, we 
will attach them. There muſt be a return, that 


we may ſee what has been done on the com- 


miſſion. They may report ſpecially, if they 
pleaſe; but we cannot take notice of what they 
have done, *till we have it from themſelves. 

Ordered, That the commiſſioners make a re- 
turn forthwith, or in default thereof, ſhew 
cauſe, why they ſhould not be attached. 


— — — \ 


Koch againſt Woop and others. 


FITZGERALD Serjeant ſhewed cauſe Same day. 


againſt an attachment for not executing a 
conveyance of the lands fold under a decree, 


with the decree. 


Per Curiam, The cauſe as to the attachment 
muſt be allowed, but without coſts ; for the 
motion to ſet aſide the ſale muſt be refuſed, as 
there is no affidavit of a greater ſum having 
been offered, which the rule of the court re 
quires. 


Exe- 


x Wood & al.” 
and at the ſame time moved to ſet aſide the sale of an effate 

| 8 t ſet aſide but 
ſale, on the ground of their having been ſold e aide pur 


under value. The cauſe againſt the attach- a greater ſum 
ment was, that Wood had never been ſerved offered. 
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2 Executrix of STEELE againſt STEELE. 
eb. 23. : 


Executrix of 
Steele aguinſt 
Steele. 


Plaintiff named Of rebellion, for irregularity, The irregularity 
n complained of was, that in the proceſs, the 
. anne Plaintiff was named adminiſtratrix, and in the 
contemot; it is bill and ſu/ pœna, ſhe was called execu'rix. = 
2 1 en Blackburn, contra. Defendant has waived 
of moving for the irregularity; for on 1oth February, ſhe 
time to auſwer, ſerved notice of a motion for time to anſwer. 
" _ Chamberlain ſaid, That part of the proceſs, 
viz, the commiſſion of rebellion had incurred 


ſince the notice for time to anſwer was ſerved. 


R. Chamberlain moved to ſet aſide pro- 


Per Curiam. The notice of moving for time 
to dh ary was certainly a waiver of the firſt 
irregularity : there muſt be leave to anſwer on 
the uſual terms, and the ſubſequent part of the 


\ proceſs will fall of courſe. 
———— Imran ęñ ũ ¶„t½0h4;m 
Same day. SHEE againſt FiTZGERALD, 
Shee | 85 
eu 4 R. Adams moved to make abſolute a 
Fu? bai ae conditional order obtained in 177, or, 


ſo long ago as if the court ſhould think it could not at this 


3 * b 5 5 — - 
moved upon, it diſtance of time be made abſolute, to let it 


muſt be moved ſtand as a conditional order. 


de nv. 


Per Curiam, You cannot now come to make 
abſolute a conditional rule conceived fo long 
ago. Nor can-the court let the order ſtand as 
conditional. You mult move de novo. 

a - ORNMSEY 


ceedings, which had run to a commiſſion 
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OrMsBY againſt NichoLsoN. Wedneſday, 
| Feb. 28. 
OTION on behalf of ſeveral of the cre- 3% 


aparn 
ditors of the defendant, that the Ac- Nicholſon. 
countant General might draw on the bank, for cdu 
the ſums reported due to them reſpectively ; or purchaſer in poſ- 
that they ſhould be permitted to, proceed, as miner ledged in 
they ſhould be adviſed, on their judgments, bank, but the 
without incurring the diſpleaſure of the court, baving hen 
The lands of defendant had been ſold under executed by 


a decree, the purchaſe-money paid into the plaintiff or de- 


fendant, conditi- 


bank, and the purchaſer, Mr Douglas, put into onal orders for 
poſſeſſion ; but the deeds not having been exe- againlt chen 


againſt them, 


cuted, nor the counterparts of the tenant's leaſes The creditors of 
delivered up; Douglas had obtained conditional be paid cannot 
orders for attachments, againſt both plaintiff money out of 
and defendant, He now oppoſed this motion bare'lberty te 
on the ſame ground, | proceed againſt 


the eſtate at 
law, 


Per Cur. (Barons Hamilton and Merge) While 
the orders for the attachments are eee 
we cannot make an order that the creditors 
ſnould be paid their money out of Court: But 


they muſt be allowed to proceed on their judg- 
ments as they ſnall be adviſed. 


\ FH 


2 — 


| MVSEVM 
BRITANNICVM| 


I 2 . Exche- 


4 
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Frid . 
1 Exchequer. Revenue Side. 
87. 
1787 Friday, March 2, 178). 
Drew DREW againſt SPENCER. 
againſt 
Spencer. 


In cufftodiam 


OTICE of ſhewing cauſe, on behalf of a 
cauſes in all no- third perſon, Why a rule for an attach- 
maß be lo cat. ment againſt him ſhould not be made abſolute, 
tled. was entitled as above, without ſaying, Drew, 

Cu/todee againſt Spencer. 


Per Curiam. That omiſſion cannot be gotten 
over. Let the rule for the attachment be made 


abſolute, but the attachment not to iſſue until 
farther order. 


 —— .... -m 


Same day. SEMPLE Cuſtodee againſt Prtos. 
Semple cuſto- — 1 | 
dee, againſt YT ZGERALD Serjeant ſhewed cauſe, 
Prior. 


It being diſputed Why Bret, a third perſon, ſhould not be 


whether certain Attached, for diſtraining withont the leave of | 
lands, are part 


or helge granted the court. Bret claimed an annuity, charged 

in cu/fodiam, the on the lands of Radowny and Ballybuggy, which 

N 1 had been granted to an anceſtor of the defend- 
rent into court, ant by the ſame patent, and are therein men- 

tioned as diſtin&t denominations. The deſcrip- | 
tion in the deed of annuity, purſues the wprds 

of the patent. It appears by the conftaty/ that | 

| the lands of Radowny only, were gränted in 

cuftodiam, and the diſtreſs was taken on the | 

lands of Ballibuggy. 8 

Mr. M. Smith, contra. — Palmer, the Tenant on 

whoſe application the conditional rule was 


granted. 


0 


0 


KING'S COURTS, DUBLIN. | 117 


granted, ſwears, That Ballibuggy has been Semple cuſto- 
always conſidered as a_ ſub-denomination of dee, again/? 
Rathdowny, and that he holds both under one Prior. 

leaſe, and pays one rent for them. An order 
has been ſerved on him to pay his rent to the 
cuſtodee, which if he do not obey, he is liable 
to attachment; and unleſs Bret be reſtrained by 
the court, he will harraſs Palmer by diſtreſs 
for his annuity, | 


Per Curiam, We cannot make the order for 
an attachment abſolute; for Ballibuggy and 
Radowny, ſeem by the patent to be diſtinct de- 
nominations: nor can we allow the cauſe, for 
that would be determining that they are fo, 
Neither can we let the tenant remain in his 
preſent ſituation, ſubject to the diſtreſs of Bret 
on the one hand, and the attachment of the 
court on the other. The proper way will be f 
to order the tenant Palmer, to pay his rent into 
court, one half-year within the other; and af- 
terwards it may be decided to whom it ſhall 
belong. If it appear that Bret is entitled, the 
officer will apportion the rent. | 
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The KINO againſt UNDER wood and others. Same day. 
The King 
HE defendants had been found guilty up- againſt 


Pe Underwood 
on an indictment for an aſſault, and a and others. 


fine of 100/, each, had been impoſed on them; 
with ſentence of impriſonment, until payment, After fnes have 


The fines were eſtreated, and the defendants been OO 
e Ee 
were afterwards pardoned. obe @ panda 
: The fines cannot 
be diſcharged by the court upon a certificate of the conviction and pardon ; but the 
court give leave to enter an O. Ni. upon theſe aiticles in the ſheriff's accounts, 


Fitzgerald, 


2 
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The King Fitzgerald Serjeant, on behalf of Fames and 
again Exſhaw, who, when the fines were eſtreated, 


Underwood were ſheriffs of the county of the city of Dublin, 


and others. moved, That they ſhould be exonerated from 
theſe fines, and that the Clerk of the Pipe 
ſhould be directed to allow them credit for the 
ſame in paſſing their accounts. 

This motion was grounded on a certificate of 
the record of the indictment and pardon. 

Per Curiam. This certificate is not ſufficient 
to enable the court to diſcharge theſe fines : 
they ſhould be diſcharged under the Great or 
Privy ſeal, All we can do is to let an * O. NM. 
be entered as to theſe articles; though we do 
not uſually allow of ſuch entries in paſſing the 
Sheriff's accounts. | \ 


— — 


Same day. Lix Ds Ax, Cuſtodee againſt BAKER. 
Lindſay cuſto- \ 
dee, againſt R. Curran on behalf of the tenants of the 

Baker. . 928 
1 randed in lands granted in cy/todiam ſhewed cauſe, 


cuſtedian' Head why they ſhould not be attached for not paying 


tandiord cannot - . 
diftrain for rent their rents to the cyftodee, in purſuance of the 


without leave of order of the court ſerved on them before the 


the court. ; h 
It he do, the te- rents were due. The tenants ſet forth in their 


nints mult not 3 
. affidavit, That before and ſince the ſervice of 


-pply tothe - the order, they had been diſtrained by the 
court for an at- # f How: asf 

lachen aca agent of Lord Mount Caſtel, the head landlord, 
him; elſe they and compelled to make payments by which 


wil be attached. they have overpaid all the rent due, 


* i. e. OQneratur niſi ſufficientem habeat exonerat ionem. 


4 Inſt. 116 vid. Gilb, Excheq. laſt page. 
Per 


2 © 2 


— pp ,,, «œ0 as , ©. © oo i 1 
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. Per Curiam. The head landlord certainly Lindfay 


has a right to be paid his rent; but then he cuſtodee 


againſt 


ought to apply to this court for leave to diſ- Baker. 
train. He cannot be permitted to be his own 
carver. The eſtabliſhed rule of the court is, 
That after the ſervice of the order of cuſtodiam, 


the tenant ſhall not pay rent to auy but the 
cuſtodee; and though the head-landlord ſhould 
diſtrain him without leave of the court, the 
tenant muſt nevertheleſs comply with the: order, 
and muſt apply to the court, for an attachment 
againſt the head-landlord for diſtraining. Here 
the contempt is confeſſed by the affidavits, ſo 
the rule for the attachment muſt be made abſo- 
lute, but not to iſſue till further order; that 
the tenants may have an opportunity of apply- 


ing for an attachment againſt the head-land- 
lord, 


Rule made abſolute. 


——  —  —_—— 


AoA Cuſtodee againſt Bow ERS. Same day. 
| Agar 
CONDITIONAL Rule had been obtained —_— ; 


on behalf of a third perſon, for leave to gers. 
iſſue an Habere on a judgment in ejectment The court will 
grounded on an Elegit. uote 


Mr. Recorder ſhewed for cauſe, that from the iſſue anhavere on 
affidavit, on which the conditional rule had been dne ue vente 
obtained, it appears that the judgment was ob- before, of lands 
tained fo long ago as Michaelmas Term, 1784. * * 

Her cur. After a party has lain by for up- 
wards of two years, we cannot give him leave 


to iſſue an Habere. | 
Cauſe allowed. LINDSAY 
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Lindſay  Linpsay Cuſtodee againſt BAKER. 

cuſtodee ; 

5 \ » mpg R. Yelverton moved on behalf of Lord 
5 Mountcaſbel, a third perſon, for liberty 


landlord to dif- to diſtrain, or bring an ejectment for rent due 
train. The ca. to him as head-landlord, The Attorney General's 
tain a denial of conſent had been obtained, and an affidavit 
colluſion, made of an arrear of rent due. | 
Fitzgerald, Serjeant contra, objected that the 
affidavit did not deny colluſion. | 
Zelverton, Ch. B. It feems as neceſlary that 
there ſhould be a denial of colluſion in the caſe 
of landlords as of other perſons, for the only 
reaſon which makes an application to the court 
neceſſary, is in order to prevent colluſion againſt 
the King's tenant. But ſince the practice, as re- 
ported by the officer, has in the caſe of land- 
lords been otherwiſe, this muſt be ruled accord- 
ingly. But for the future let it be underſtood, 
that in all applications of this kind, as well on 
behalf of landlords as others, the affidavit muſt 
contain a denial of colluſion, 


Sat, March 3. Ex parte Mayor, Sheriffs, and Commonalty of the 


Ex parte Cor- County of the City of Cork. 

poration of 

Gar o R. Solicitor General on behalf of the 
Fines granted to Mayor, Sheriffs, and Commonalty of the 


a corporation County of the city of Cork, moved that the ſe- 
muſt neverthe- 


En ee, veral late ſneriffs of the county of the ſaid city 


and levied by the 
proceſs of the Exchequer, and cannot be paid to the corporation in the firſt inſtance, 


&.: 
might 


KING's COURTS, DUBLIN, 


might be allowed the ſeveral fines and amercia- 
ments charged in their accounts; and that they 
ſhould be exonerated therefrom, and that all fu- 
ture ſheriffs of the county of the ſaid city, be 
allowed all fines and amerciaments whatſoever, 
that may ſtand charged on their accounts by the 
clerk of the pipe, without firſt applying to this 
honourable court, all the fines and amercia- 
ments, whatſoever impoſed at the aſſizes and 
ſeſſions of the peace held in and for the county 
of the ſaid city, being granted to the ſaid mayor, 
ſheriffs and commonalty, and their ſucceſſors 
for ever, by letters patent of king Charles I. 
bearing date the 4th of April, in the ſeventh 
year of his reign. | 

This motion was founded on the above char- 
ter, and three orders that had been made in 
this court, The firſt was in 1682, on the ap- 
plication of the corporation, that the clerk of 
the pipe ſhould allow ſuch fines and amercia- 
ments, and that the ſheriff ſhould be exonerated 
from them; but that if any ſhould exceed 5]. 
the court ſhould be previouſly informed thereof. 
The ſecond order was in 1741, to allow a fine of 
io]. on an application in purſuance of the for- 
mer order, and on a certificate of the then A.- 
torney General (Mr. Caulfield.) The laſt was a ſi- 
milar order in 194.3, 

Zelverton, Ch. B. Theſe fines cannot veſt in 
the crown, but by matter of record, which is 
the eſtreating into the Exchequer. It may be a 
queſtion therefore, whether they could paſs from 
the crown by the charter, before they had veſt- 
ed. But even if they did paſs they cannot be 
legally levied without the proceſs of this court, 
The ſheriff therefore muſt 70 for them. 


Power, 
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Ex parte 
orporation 


of Cork. 
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Ex parte Power, B. If theſe fines have, been granted 
| 1 to the corporation of Cork, they muſt never- 
Cork. theleſs be firſt paid into the Exchequer, and 

then the corporation muſt apply to get them 
out. 

Mr. Bennet in ſupport of the motion. It is 
laid down in the Banker's caſe, that if a per- 
ſon have an exemption from fines, he need not 
pay them into the Exchequer; but if he do, 
he ſhall not get them out again; he ſhould ap- 
ply by petition to be excuſed from paying them 
in. The order of 1682 empowers the clerk to 
exonerate the ſheriff from fines under gl. we 
only want to make that order general, to 
ſave the expence of ſpecial applications to the 
court, - 

Power, B. That order does not ſeem to be le- 
gal; for though the court has power to make or- 
ders to enforce the law ; it has none to diſpenſe 
with or alter it. It is of great importance that 
theſe fines ſhould be levied, if they be ſuffered 
to be accounted for to the corporation, without. 
being paid into the Exchequer, they never will 
be levied, and the not levying of the fines 1s 
one great cauſe of the commotions in this coun- 


try. 


——ʒ——— ͤ ü öç——ͤ fi ODE Lat IO Pon 5 As ES I Fn — — 


— to re RIO ———EP—— OE 
wa. = — —— NS — 


No order. * 


* Vide Gilb. Law of Diſtreſſes, p. 15. London edit. 
88. 8. P. 
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Ward Cuſtodee againſt TeMPpLETON. 


ATToRney GENERAL againſt PAULIN. 


123 


Same day. 
Ward 
cuſtodee 
againſt 
Templeton. 


AULIN had leave to traverſe an inquifition, Coſts act allow- 


and had gotten judgment for want of a re- 
plication, 

Mr. Attorney General now moved on behalf of 
Paulin, that Yard ſhould be ordered to pay 
him the coſts he had been put to in traverſing 
the inquiſition. He cited the caſe of Reeves 


ed in traverſing 


an inqaiſition. 


and Bindon in this court, February 25, 1723, 


where ſuch an order was made. 

Fitzgerald, Serjeant, contra. That is a fingle 
caſe, and Buller's niſi prius, 361. is deciſive to 
the contrary. The ſtatute of Glouce/ter extends 
only to give coſts in actions real, perſonal, and 
mixed; therefore traverſes of inquiſition are not 
within it. 

Per cur. Coſts certainly are not to be paid in 
ſuch caſes. The late ſtatute concerning the 
king's debts, relates only to the recovery of his 
real debts; beſides, here the coſts, if any, muſt 
be againſt the Attorney General. | 


Motion reſuſed. 


MEN EMARA 
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Same day. M*NEMARa, Cuſtodee againſt BCoop. 
M*Nemara 
cuſtodee 


ade Dillon and Aykoood, Aſſignees Cuſtodees againſt 
Blood. ſame. 


Dillon and Aylwood, Cuftodees againſt ſame, 


> 


M ex/- T HE Attorney and Solicitor General on be- 
fogaee receives 

the rent. The half of Burton, the fourth cu/todee, to 
prior cee. ſhew cauſe againſt an order, that he ſhould ac- 
that he ſhell be count before the proper oflicer, for the rent that 
obliged ere ne he had received from the tenants of the lands 
officer, but muſt granted in cu/todiam, and be obliged to pay 
apply or on the OVer to _— and Dillon, aſſignees of M*Ne- 
contempt. mara, ſuch as he ſhould appear to have received, 
unleſs cauſe. | | | 
The cauſe ſhewn was, that this was not 
the regular way of proceeding. The prior cu/- 
zodee ſhould have applied for an attachment up- 
on the contempt which ought to have been firſt 
. eſtabliſhed; and then to purge the contempt, 
and get rid of the attachment, the. cuſtodee, in 
the fourth cauſe, muſt have accounted for the 

rents he had received. \ | 
Mr. Wolfe, Mr. Curran, and Mr. M. Smith, 
contra. The contempt is not the argument of 
counſel on behalf of the prior cu/todeee, who 
has a right veſted in him as tenant to the crown; 
but it is the ground upon which the court will 
proceed to puniſh, From Burton's own affidavit, 
it appears that he has received the rents in di- 
rect violation of the rules of the court; ſo that 
even the contempt is clear, were that neceſſary 


to induce the court to interfere. Will the court 
lay 


Burton, Cuſtodee againſt the ſame. 


* 


\ 
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ſay Ta have ſhewn us all the facts that are ne- M. Nemara 
ceſſary, but becauſe you have not taken the euſtodee 
round- about method to do it, we will not aſſiſt >. po 
you? We come not here to vindicate, the au- 
thority of the court, but on the right the firſt 
cuſtodee has to the rents in preference to the 
fourth. | 

Zelverton, Ch. B. This is a queſtion of right 
between the cyftodees, and that right muſt be 
eſtabliſhed before we can decide on the conſe- 
quences of it. But it cannot be determined in 


the way in which the queſtion is now brought 
forward. | ; 


0 


The cauſe muſt therefore be allowed with 
coſts. 


GRAHAu, Aſſignee of LAMEY, cuſtodee, a- Same day. 
gainſt KENNEDY, Graham 
cuſtodee 
23 
5 ennedy. 
R. Downes, on hehalf Archbold, a third Annuitant = 
perſon, who was a mortgagee out of poſ. faction, the 
ſeſſion, and alſo intitled to an annuity out of may diſtrain. 
thei lands, moved for leave to traverſe the in- M"tgzgce of 


5 cuſtodiam lands 
quiſition. 


has a right to 
. | + have a receiver 

Per cur. An annuitant cannot traverſe the in- unleſs the c- 
quiſition, but he may diflrain with the leave of ft dy bi 
the court. A mortgagee is intitled to have a the intereit. 


receiver 
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| 9 receiver appointed, unleſs the cu/todee conſent 
| cultocee to pay him his intereſt. | 

| again ſt x 
Kennedy. 


—— — 
—— 


No rule The cuftodee conſenting to 
pay the intereſt of the morigage, out of the 
rents as they ſhould be received. 


End of Hilary Term, 1787. 
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HOUSE:or LORD: 


" 


Wedneſday March 7, 1787. 


James HAIRE, Gent. Plaintiff in Error. 


WILLIAM LLOYD, Jon ARMSTRONG, and 


EDWARD CoNNoR, Defendants. 


Houvs of 
Loxbs. 
Haire 
againſt 
Lloyd, & al. 


HIS came before the Houſe of Lords by An avowry for 


a writ of error, upon a judgment of the 


court of King's Bench in replevin. The plain- 
tiff, Haire, had filed his declaration in the com- 
mon form; to which the defendants put in the miſe under 


following avowry and cognizance. 


cc 
cc 
cc 
* 
(0 
cc 
cc 
cc 
cc 
cc 
cc 
( 
cc 
1, 
cc 
cc 
(e 


„And the 


for rent under 
25 Geo, 2. d. c. 
13. ſect. 4. need 
not ſtate by 
whom the de- 


which the pre- 
miſſes were held 


ſaid William Lloyd, Fohn Armſtrong, and Ed. had been made. 


ward Connor, by T. L. their attorney come 
and defend the wrong and injury when, &c. 
and the ſaid William well avows, and the ſaid 


What is a good 
7 avowry under 
that ſtatute. 
Tae ſtatute ex- 
tends to parol 


John and Edward, as bailiffs to the faid Mil. demiſes, 


lam, well acknowledge the taking of the ſaid 
goods and chattels in the ſaid place in which, 
&c. and juſtly, &c, becauſe they ſay, that 
the ſaid James Haire continually from the iſt 
day of May, in the year of our Lord, 1782, 
until and upon the iſt day of May then next 
following, and from thence, until the /ame 
time when, &c, enjoyed the ſaid place in 
which, &c. with the appurtenances, by vir- 
tue of a d. miſe, at and under the yearly 1ent of 
1]. 12s. by the acre, payable half yearly on 
every 1ſt day of November, and iſt day of 


May 
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Houst of © in every year, by even and equal portions, 
Lo xps. and becauſe the ſaid place in which, &c. con- 
Haire © tains five acres, two roods and five perches, 
e e and becauſe 81, 17s. of the rent aforeſaid, 
Jt. for one whole year's rent due and ending on 
the 1ſt day of May A. D. 1784, on that day, 
in that year, and alſo at the ſaid time when, 
&c. were due and payable, and in arrear and 
unpaid by the ſaid James Haire to the ſaid 
* William Lloyd, as landlord of the ſaid premiſſes; 
% he the ſaid William Lloyd well avows, and the 
* ſaid John and Edward well acknowledge the 
taking of the ſaid goods and chattels in the 
ſaid place in which, &c. and juſtly, &c. as a 
diſtreſs for the ſaid 81, 19s. of the rent afore- 
ſaid, ſo then being in arrear and unpaid, &c. 
* which ſaid rent is ſtill wholly due and unpaid 
to the ſaid William Lloyd, and this they are 
ready to verify; whereof they pray judg- 
ment, and a return of the goods and chattels 
aforeſaid, together with their damages, coſts, 
charges, purſuant to the ſtatute in that caſe 
* made and provided, to be adjudged to them. 
To this avowry and cognizance the plaintiff 
demurred, and ſhewed for cauſe—** That it is 
% not ſet forth or ſtated in the avowry of the 
© ſaid Milliam Lloyd, or in the cognizance of 
the ſaid Fobn Armſtrong and Edward Connor, 
«© by whom the demiſe mentioned in the ſaid 
avowry and cognizance was made; and alſo 
that the ſaid avowry and cognizance are un- 
certain and want form.” Defendants joined 
in demurrer ; and in Hil. 29 Geo. 3. Judgment 
was given for the defendants; and in Eafter 
term following, they obtained final judgment, 
to reverſe which this writ of error wasbrought. 


It 


KING's COURTS, DUBLIN. | 129 


It was argued on Monday March c, 1187, by R of 
Mr. Attorney General, and Mr. Warren for plain- S. 
tiff; and by Mr. Curran and Mr. Jameſon for Haire 
the defendants; and on Wedneſday Mr Attorney againſt 
General replied; after which the Lord Chancellor Lloyd, & al.“ 
delivered his opinion. 

The matter now before your lordſhips in point 

of property is a mere trifle, but thereal matter 
in queſtion 1s of great concern and moment to 
all the landlords and landholders in the king- 
dom, It is the conſtruction of a ſtatute, 
which was made for the eaſy recovery of 
rent, the 25 Geo. 2. 12. Before that act land- 
lords were under great difficulties in making 
diſtreſſes, and in ſupporting them when made. 
It has been inſiſted on at the bar, that when 
you juſtify the taking of the diſtreſs, you muſt 
ſhew a privity between you and the tenant on 
whom you diſtrain, That principle brought in- 
finite difficulties upon the landlord, if they were 
to remain, J ſhould agree with Mr. Attorney 
General, tfat a landlord had better have re- 
courſe to ejectment than the old remedy by diſ- 
treſs; for by diſtraining he may be involved in 
great difficulties, Diſtreſs is the natural re- 
medy; if there be ſufficient on the land to ſa- 
tisfy the landlord's demand, he can go to the 
land, and there ſeek his remedy; it is a better 
remedy than an ejectment, if you have a good 
tenant, for then you would with to keep him, 
and by an ejectment you loſe him; ſo that if 
diſtreſs can be made a remedy free from dif- 
ficulty, the legiſlature would go great lengths 
in ſupport of it. | 7 

Avowing was the; great difficulty at common 
law; for if a perſon ſhould have diſtrained for 

rent, he was obliged to ſhew. in his avowry a 


privity 
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Hovuss of privity in law between himſelf and the perſon 


L oxps. 


Haire 
againſt 


on whom he diſtrained. Suppoſe this caſe, and 
indeed it is the caſe of almoſt every perſon of 
landed property in the kingdom. The tenant 


Lloyd, & al.” holds under a leaſe made 150 years ago. The 


title deeds may be in England, or in the hands 
of truſtees, or of mor tgagees. If it be neceſ- 
ſary (as was the caſe before this act) to (et out 
the privity, you muſt in your avowry ſhew that 
the demiſe was made 150 years ago, by ſuch a 
perſon, and then how you came by that eſtate; 
it may be, that you derive by one or more wills, 
and through a variety of meſne conveyances, 
all which you muſt ſet forth, till at laſt the right 
attaches in yourſelf, If your title deeds were 
in the hands of truſtees or mortgagees, you 
could not ſet forth theſe things. It was there- 
fore neceſſary to make ſome proviſion by the 
ſtatute to relieve landlords from theſe difficul- 
ties in ſetting out their title. Suppoſe you even 
had the title deeds, and could — the leaſe : 
it might have been made by two or three per- 
ſons, as by FJ. S. and R. S. you muſt take care 
that you plead it according to its legal operation. 
It might happen that Fohn was tenant for life, 
and Richard, remainder-man in tail, or in fee; 
in point of law, that would not be the demiſe 
of both; but the demiſe of the tenant for hfe, 


and confirmation of him in remainder, and to 


plead it as the demiſe of both would be fatal 
ſo ſays Lord Coke (1 1n/t, 45. a.) and it might 
be very difficult for the avowant to know that 
that was the caſe, Theſe difficulties, therefore, 
the legiſlature in England, thought it neceſſary 
to remedy ; (for ſometimes England has taken 
the, lead, and ſometimes Ireland. Ireland took 


the lead in 4 G. 2. but in 11 C. 2. England took - 


the 
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the lead.) The ſtatute was not intended to make Hovsz of 


131 


any alteration in the evidence that ſnould be — 


given at the trial; but only took away the dif- 
Fculties in making out the caſe for taking the 


Haire 


againfi 


diſtreſs, which you were obliged to decide upon Ltoyd, & al. 


in a moment, Difficulties which would often 
embarraſs an experienced lawyer, and on which 


of courſe country gentlemen could not be ſup- 


poſed to be competent to determine. On the 
trial you muſt prove the title in the ſame man- 
ner as before, The ſtatute meant that where 


the landlord takes diſtreſs he need only ſay, 


you A. B. hold lands under a demife, and ſo 
much rent is become due to me as landlord. It 
is ſaid that when this ſhould come to trial, it 
could not be known what was to be tried, and 
that great difficulties would ariſe; for the tenant 
would be at a loſs what anſwer to put in to 
ſuch an avowry. I think there is a very plain and 
honeſt anſwer, if his caſe be honeſt ; he might 
ſay, that © he did not from ſuch a time to ſuch 
a time, continue to enjoy the ſaid lands as te- 
nant thereof to ſaid William, by virtue of a de- 
miſe under ſuch a rent as in and by the above 
avowry is ſuppoſed ;”” or he might by leave of 
the court plead double. * That he did not 
enjoy under ſuch a demiſe,” and ſecondly, That 
there was not ſo much rent due to the avowant 
as landlord; or he might plead by way of in- 
ducement, that he did hold under ſuch a demiſe, 
and traverſe the rent due; then the traverſe to 
be tried would be ſimply whether under a de- 
miſe held of theſe lands, ſo much rent was due 
to the avowant as landlord, ; 
The act does not alter what was neceſſary to 
be proved on the) trial. The landlord muſt 
prove, that the lands were held under ſuch a 
demiſe, and that ſo much rent was due, and 
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CASES DETERMINED IN THE 


that the tenant had paid to his ſteward rent 
from time to time, which would ſhew that he 
was landlord : thus after proof of the demiſe, 
he would ſhew himſelf entitled to it. This 
would be very eaſy in pleading, and no prin- 
ciple would be broken in upon at the trial. It 
is ſaid, that in Sy/lrvan & Stradling (2 Wilſon 
208.) the avowant ſet forth by whom the de- 
miſe was made. But what ſays the act? not 
that the landlord ſhall avow that the tenant held 


under a demiſe, ſetting forth by whom the de- 


miſe was made; but under à demiſe, without ſet- 
ting forth the grant, tenure, or demiſe, or title of 


fuch landlord, This is the Engliſh act. The 


Iriſh act ſays the ſame. 

It is ſaid, that this act relates merely to de- 
miſes in writing; but the words of the act ſhew 
directly the contrary : they are © under a grant 
& or demiſe, or article, minute, or contract in 
« writing.” But it is ſaid, that the words in 
writing, apply to grant or demiſe, as well as to 
article, minute, or contract; but it is manifeſt 
they do not; for the conjunction or, is between 
the word demiſe, and the word article. This is 
plain from the grammatical conſtruction, as 


well as the grievance that was intended to be 


remedied. | | 

Until that caſe of Sy//:van & Stradling was 
mentioned at the bar, I had entirely forgotten 
it; but I now recollect it perfectly well, and 
many circumſtances attending it. I remem- 
ber that I argued it, There the perſon was 
named that made the demiſe. I endeavoured 
to avail myſelf of that circumſtance, and con- 


| tended that the naming of him, gave the plain- 


tiff an opportunity of ſaying, that the leſſor had 


nothing in the lands, One judge heſitated ſome 


time, 


wwe. ac ht Ld. a FI _ 
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time. On further conſideration, they at laſt all Hovsx of 
agreed, that the meaning of the act was, that T 
the defendant need only avow generally that the Haire 
tenant held under a demiſe : ſo the naming the againft 
perſon was unneceſſary, and therefore the plea Lloyd, & al. 


, > ee WR, _ 
| 


Becauſe it has been ſaid, That no good an- 
ſwer could be given to this avowry, I would 
propoſe two queſtions to the Lords the judges. 
1ſt, Whether in anſwer to this avowry, it 
8 would not be a good plea, to ſay, that the ſaid 
n James, did not continually from the iſt day of 4 
d May 1783, until and upon the iſt day of F 
V May then next following, and from thence un- Hat 
48 til the ſame time when &c. enjoy the ſaid WH 
Fl place in which, &c. as tenant thereof, to the . 
* ſaid William, under a demiſe thereof, at the . 
n- above rent as in and by the above avowry is 130 
ad ſuppoſed, and conclude to the country, 18 
ne 24d. (Which indeed would alone be ſufficient) Bi || 
ne. Whether the avowry and conuſance, to which = 


of nil habuit in tenementis was held to be bad. 
From that time I believe the courſe of pleading 
was changed. I did myſelf ſome buſineſs in 
that line ; and after the determination of that 
caſe, I never named the perſon who made the 
demiſe, and I remember it was faid by one of 
the judges, that when a mode of pleading is 
given by a ſtatute, to purſue the very words of 
the act was never held bad pleading. 

I have no difficulty concerning this matter in 
my own mind; but it is right that your Lord- 
{mps having the judges of the land to direct 
you, ſhould not be bound by thoſe of England, 
or any faint recollection of mine. I think you 
ſhould therefore take the opinion of your own 
judges; and by that means you will always pre- 
ſerve the laws of your country uniform. = 
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there was a ſpecial demurrer, as they appear on 
record before the Houſe, are not good in point 
of law, within the act 25 G. 2 c. 12. 
It was 2 that the ſecond queſtion would 


Lloyd, & al.” be alone ſufficient : accordingly that queſtion 


was put, and the, Lord Chief Baron declared 
the opinion of the judges to be: That the 
avowry and conuſance were good in point of 
law, within the act. 

Lord Pery declared his acquieſcence in the 
opinion of the judges : though it was contrary to 
his own private opinion, | 

Lord Earlsforr., I have liſtened with the 

reateſt attention to the arguments on both 
Giles, and have given the caſe as much conſider- 
ation as I could both during the argument be- 
low, and ſince the writ of error has been lodged ; 
and upon as clear grounds as I ever formed an 
opinion, I am ſatisfied with that now delivered 
by the judges. I did not think myſelf at all 
bound by the deciſion of my court, or by what 
was then my opinion, but was as much open to 
a conſideration of the queſtion as if it never had 
been argued, 


Judgment affirmed, 
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HOUSE or LORDS, 


| Friday March 23, 178). 


Joan BoyLe, Eſq; Appellant, Boyle, appel- 
| lant, Lyſaght 


Anns Lysacur, Mary Coors PURpon, aud Furdon 


0 o d . if 
Adminiſtrators of HxxAVY WRILoN Eſq; of Wrixon 
Reſpondents, reſpondents, 


HIS was an appeal from a decree of the Decree affirmed, 
y which tenant 


Court of Exchequer, by which Henry vas declared in- 


I rixon was decreed intitled to a renewal from titled to a re- 
the appellant of a leaſe of the lands of Knockane- leaſe, containing 


glaſs and Killynecronane, containing about 600 #2 intricate and 
P perplexed 
acres in the barony of Duballow, and county of clauſe, which 


Corke, The laſt and only exiſting leaſe was ex- 5:9 been conſis 
ecuted by the appellant's father, in the year ee Sera 
1939, In it was recited, That in the year „ 
1660 John Lord King/ton, being ſeized in fee of The hiſtory of 
the premiſes, demiſed them to two perſons of and dhe Mine 
the names of Uppington and Nagle, for 99 years ples «pon which 
ſrom the iſt day of November then next, if jnown's have 
three lives then in being, and named in the Terms for years 
leaſe, or any, or either of them ſhould ſo long apen Hues, with 
live, at the yearly rent of 20/. payable half covenancs for 
yearly, with a nomine pen of 25. 6d. for each bin ide te. 
day ſaid rent ſhould remain unpaid after de- namry aa, rg 
mand]; and in ſaid leaſe was contained a coven- — 0.3. e. 
ant for renewal for ever, on the fall of every life, 

on tenaut's paying 20. for each renewal within 

twelve months after the fall of each life. That 

the inheritance being afterwards veſted in Bel- 


lingbam 
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ung ham Boyle the elder (the appellant's great 
uncle) and the intereſt of the leaſe in John Free- 
man, and one of ceſtui-qui-vies having died, a 
renewal was exeeuted in the year i717 by ſaid 
Bellingham Boyle to John Freeman for 99 years, 
provided Judith Freeman, otherwiſe Crofts, Wil- 
liam Freeman, and Richard Williams, or any or 
either of them ſhould ſo long live, with the like 
covenants, &c. as were contained in the ſaid ori- 
ginal leaſe, The leaſe of 1739, further recites 
the death of William Freeman, one of the lives, 
and that the leſſee had, within the time limited 
by the covenant paid the renewal fine and no- 
minated another William Freeman, to be in- 
ſerted in the place of the life fallen. In 1739, 
the inheritance being veſted in Bellingham Boyle 
the younger, (father to the appellant) and the 
intereſt of the leaſe in Henry Freeman, Belling- 
ham Boyle the younger, by indenture, dated 7th 
January in that year, demiſed the lands to 
Henry Freeman, for 9g years, provided Judith 
Freeman, William Freeman and Richard Willi. 
ams, or any, or either of them, ſhould ſo long 


| live, ſubject to the former rents, nomine pene, 


clauſes, &c. The clauſe therein, which the 
reſpondents contended was to be conſidered as 
a covenant for perpetual renewal was this: 
„ Provided always, and upon this further and 
„ expreſs condition, that if any of the ſaid par- 

tics, ⁊⁊. Fudi:h Freeman, alias Crofts, widow 
of Richard Freeman deceaſed, Richard Wil- 
liams fon of the ſaid Oliver Williams and 
William Freeman fon of the ſaid Fobn Free- 
man, ſhall or do happen to die before the ſaid 
term hereby demiſed, and that ſuch other 
perſon or perſons who ſhall then have the 
eſtate and intereſt for the years hereby de- 
miſed and then to come of and in the pre- 
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miſes by ſurvivorſhip or any other way, aan ae of 
not, within the ſpace of twelve months next 


after the deceaſe of ſuch of them the ſaid 


Judith Freeman alias Crofts, widow, Richard r 
Milliams ſon of the ſaid Oliver Williams and and Purdon 

William Freeman ſon of the ſaid John Free- adminiſtrators 
man, which ſhall firſt happen to die, by his or * 


their deed or deeds lau fullly executed, ſur- -e bendents 


render and yield up unto the ſaid Bellingham 
Boyle his heirs or aſſigns, or to ſuch other per- 
ſon or perſons to whom the next or immediate 
reverſion or remainder of the ſaid premiſes 
expectant upon the ſaid term and demiſe 
hereby made, ſhall then reſpectively apper- 
tain, all his and their eſtates, term and inter- 
eſt made and granted by virtue of theſe pre- 
ſents either abſolutely or upon condition in 
in the ſaid deed or ſurrender to be contained, 
to this effect, viz. That if any ſuch perſon 
or perſons to whom ſuch ſurrender ſhall be 
made, ſhall not within the ſpace of three 
months after delivery of ſuch deed of ſurren- 
der and payment to him or them made of the 
ſum of 201, Sterling, of lawful money of 
Great Britain, and tender made of an 1n- 
groſſed mo imprinted or otherwiſe purport- 
ing a new leaſe of the ſaid premiſes to be 
made to ſuch perſon or perſons ſo ſurrender- 
ing the ſame, their executors, adminiſtrators 
and aſſigns for the term of 99 years to begin 
from the ſaid firſt day of May laſt paſt, and 
to be determinable upon the death of ſuch of 
them the ſaid Judith Freeman, alias Crofts, 
widow, Richard Williams and William Free- 
man (on of the ſaid John Freeman aforeſaid, 


as ſhall be then living, and the death of one 


other perſon then living to be nominated by 
| ſuch 


? & 3185 
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ſuch party ſurrendering, and in ſuch in- 
groſſed draft to be named, and the death of 
the longeſt liver of them, . with the like reſer. 
vations conditions and covenants, as in theſe pre- 


« ſents are contained Mutatis Mutandis and with 
the like condition for ſurrendering mutatis 


mutandis, as in this preſent proviſoe, ſeal and 


deliver the ſaid draft as his, her, and their 


act and deed, then the ſaid ſurrender to be 
void ; then theſe preſents,, and all the 
eſtate hereby granted ſhall from thenceforth 
ceaſe and be void. And the ſaid Bell ngbam 
Boyle, doth hereby for himſelf his heirs and 
aſſigns covenant to and with the ſaid Henry 


« Freeman, his executors, adminiſtrators and 
(e 
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aſſigns, that he the ſaid Bellingbam Boyle his 
heirs and aſſigns, ſhall and will from time to 
time, on ſuch ſurrender and payment and re- 
ſervations aforeſaid, perfect, ſeal and deliver, 
ſuch deed in manner as herein provided, and 
that if he or they, or his or their heirs or 


aſſigns, or the heirs or aſſigns of the ſurvivor 


of them ſhall refuſe ſo to do for the ſpace of 
three months after ſuch ſurrender, that then 
the ſaid deed of ſurrender, and every clauſe 
thereof, ſhall be void, and this preſent deed 
to remain and abide good and firm in the law 
to the ſaid Henry Freeman, his executors and 
and aſſigns for their lives reſpectively, and af- 
ter their deaths to their executors adminiſtra- 
tors and afligns for the remainder of the ſaid 
term of 90 years herein mentioned nominated 
and expreſſed under the ſame yearly payments 
and reſervations therein likewiſe expreſſed 
and that the executors, adminiſtrators and 


aſſigns of the ſaid Henry Freeman and the ſur- 


„ yivor of them, ſha]l and may peaceably and 
« quietly 
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< quietly have, hold, and enjoy the ſame with- Hovsz of 


out any let, trouble or moleſtation of him the ns = 
* ſaid Bellingham Boyle his heirs and aſſigns and Boyle, appel- 1 
* any perſon claiming or defiving by, from or lant, Lyſaght 1 
under them or either of hem for the remain- and Purdon 8 


„der of the ſaid 99 yeats, the ſaid ſurrender 5 
or any thing in this preſent demiſe to the con- feſpondents 
AF * trary thereof, in any wiſe notwithſtanding.“ | 


= In 1739 or 1740 Juditb Freeman died, and in 

= April 744, the intereſt in the leaſe was con- bl 
= veyed to Henry Wrixon (ſubject to ſome incum- "i 
brances which he has ſince paid) in conſidera- = 
ton of the ſum of 1200/. and upwards. In = 


. 1749, Wrixon paid Mr. Boyle a renewal fine of 
20ol. and nominated a life in the place of Judith 8 
= Freeman; Mr, Boyle giving this receipt, Re- x 


= © Freeman, deceaſed, the life therein named. | 
Dublin, Jan. 16th 1949 Bellingham Boyle.” | 
On the 22d of April, 1760, William Freeman, | | 
another ce/tui-qui-vie died; in 1965, H. Wrixon 
paid the renewal fine, with three years intereſt, 
and nominated a life, to James Harnett, Mr. 
Boyle's agent, who gave this receipt, Re- 
* ceived from Henry Mrixon, Eſq; of Glinfield, 
“ 20. Herling, fine, on renewal of his leaſe of 
Freemount and Knockaneglaſs, and allo 21. for 
<« intereſt of ſaid ſum for three years; the life 
„now named by Mr. Wrixon, being that of 
& Robert Sealy, ſon of George Sealy, of Bandon, 
| te in 


= © ceived from Henry Wrixon, Eſq; by the hands 1 
of Mr. Nicholas Wrixon, the ſum of 20. | Wh 
= © /erling, for a renewal fine of his leaſe of the . nn 
= © lands of Freemount and Knockaneglaſs, in the 1 li 
(county of Cork, for inſerting the life of Free- nn 
man Crofis, ſon of Wills Crofts of Churchtown, 1 
F © in the county of Corke, in the place of Judith | 1 
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& in the room of William Freman, Gent, Corkes 
« 18th November, 1765. I ſay received for 
_ Har- 
ather dięd; 


e nett” In 1771, the appellant's 


and Purdon whereupon the inheritance veſted in the appel- 


adminiſtrators 


of Wrixon, 
reſpondeuts. 


lant, and in November of the ſame year Richard 
Williams, the laſt of the ceſtui- gui- vies in the re- 
newal of 1) 39, died. In 19711, H. Mrixòn ap- 
plied to Thomas Fuller the appellant's agent, to 
receive the renewal fine, and to have a life 
named. Fuller wrote to the appellant for his 

rmiſſion; but not receiving any anſwer, he 
concluded Mr. Boyle was ſatisfied to renew. He 
accordingly took the fine, and gave this receipt, 
Received from Henry Wrixon, Eſq; 20l. flerl. 
4“ fine, on renewal of his leaſe of Freemount 
and Knockaneglaſs, for inſerting the life of 
« James Fuller, fon of Mr. Thomas Fuller, trea- 
„ ſurer of the county of Corke, in the place of 
Richard Williams, deceaſed. Received by 
„ me, for Eee Boyle, Eſq; Corke, June 24, 
* 1774. Thomas Fuller,” But having after- 
wards received a letter from the appellant's at- 
torney, defiring him to return the fine, he ap- 
plied to Mr. Wrixon, who conſented to take back? 
the fine, and give up the receipt, which he did 
on the 13th of Auguſt 1774. The appellant 
continued to receive the rent reſerved by the 
leaſe to 1776. In 1780, he brought ejectments 
on the title, as of Trinity term, laying the demiſe 
on the 1ſt day of June in that year *, On the 


In the ſtat. 19 & 20 Geo. 3. c. 30. commonly called the 
tenantry act, it is provided, That nothing therein contained 
ſhall affect any judgment or decree already given or made, 
or any ſuit commenced before the 15th of May, 1780, for 
the recovery of the poſſeſſion, &c. on account of any leaſe 
or leaſes not having been renewed according to the cove- 
nants for perpetual renewals, therein contained. 


8th 
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8th of November, Mr. Wrixon filed his bill, pray- Honſe of 
ing, That the appellant might be obliged to Wee, 
execute a renewal of the ſaid leaſe, purſuant top, 1. 3 
the ſaid original leaſe, for the lives of the ſaid K Lyſaght 
Freeman Crofts, Robert Sealy and James Fuller, and Purdon 
tendering the fine and intereſt for the ſame, ac- 5 
cording to the uſual mode of computation, and geg OD 
f : . pondents. 
praying that the appellant might be reſtrained | 
by injunction from proceeding on the eject- 
ments; and alſo praying general relief. The 
appellant in his anſwer, admitted the original 
leaſe and renewals; but inſiſted that the leaſe 
had become abſolutely void by non- performance 
of the terms of the proviſo, and therefore inca- 
pable of being ſet up by the acceptance of rents 
and fines; and though it were capable of being 
ſet up, yet that Bellingbam Boyle, the appel- 
lant's father had not power to do it, having 
been made tenant for life, with limited powers, 
by a ſettlement made in 1736; and he further 
inſiſted, that fraud had been practiſed on his fa- 
ther, in concealing the true times of the falls of 
the lives. 
Note. In the argument before the Lords, lit- 
tle was ſaid upon the ſettlement of 1736, and 
none at all upon the determination. It was a 
voluntary deed, not made upon marriage, or 
for any valuable conſideration, 
On the 13th of November 1782, the court 
of Exchequer decreed, That the plaintiff was en- 
titled to a new leaſe for a term of gg years, pro- 
vided the lives of Freeman Crofts, Robert Scaly 
and James Fuller, or any of them, thould fo long 
continue, at the rent, and under the covenants 
clauſes, proviſoes, conditions and agreements 
mentioned in the leaſe of 1439; upon the ſaid 
Henry Wrixon's paying to the appellant the ſum 


of 
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I. of of 20l. as a renewal fine, on the death of Ki- 
* hi chard Williams, with legal intereſt, from the 1ſt 
Boyle, appel day of November, 1772, and allo the ſum of 
lant, Lyiaght 991, as a renewal fine, with legal intereſt for the 
= F —— ow ſame, from the time that it ought to have been 
6s | paid ; together with all rent and arrears of rent, 
reſpondents. and that an account ſhould be taken thereof by 
the Chief Remembrancer or his deputy ; and 

that the ſaid Henry Wrixon, ſhould pay unto the 

appellant, the coſts expended by him in the ſaid 

cauſe ; the ſame to be taxed by the ſaid Chief 
Remembrancer or his deputy, In 1784, 

Henry Wrixon, died inteſtate, The reſpondents, 

his daughters and heirs at law, obtained admi- 

niſtration and revived the cauſe. Mr. Boyle 

appealed from that decree of the court of Ex- 

chequer, and the appeal was heard the 21ſt, 

22d, and 23d days of March, 1189, Mr. A.- 

torney General, and Mr. Wolfe for the Appellant. 

Mr. Duquery and Mr. Curran for the Reſpon- 
dents. — After the arguments at the bar, the 

Lord Chancellor addreſſed the houſe, as follows: 

My Lords, your lordſhips have heard coun- 

ſel on both ſides upon this appeal, and it is now 

ripe for your determination. In the courſe of 

the argument a good deal has been ſaid upon 

the ſubje& in general, which I think is a mat- 

ter of great and univerſal concern in this king- 

dom fay of univerſal concern, becauſe a 

great part of the lands in this kingdom, has 

been for a long time held by leaſes depending 

upon lives, with covenants for perpetual re- 

newal. In this I am warranted by the expreſs 

words of the recital of the ſtatute 19 and 20 

of the king, chap. 30o—“ Whereas great parts 

of the lands in this kingdom are held under 

l leaſes 
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Jcaſes for lives, with covenants for perpetual Hovsr of 
renewals upon payment of certain fines, at the s. 
times therein reſpedively mentioned for each Boyle, appel- 
renewal.” It may be proper therefore not to lant, Lyſaght 
ſpeak merely on the caſe now before us, but alſo and Purdon 
to explain the hiſtory of this tenure in this king- *Cminiſtrators 
dom, and the determinations concerning it in reſpondend 
our courts. How long it has prevailed I do not 
pretend to ſay ; it might have been firſt intro- 
duced in the north: but in the ſouth I believe 
it has prevailed fince the time of the great 
Earl of Ormend, who, in order to people his 
vaſt eſtates in that part of the kingdom, and 
to invite a reſpeQable and nnproving tenantry, 
introduced this tenure: it had the effeQ he 
deſired; and in the nature of the thing theſe 
leaſes have a tendency to create a reſpectable 
and improving tenantry. It obtained, till it 
had acquired theſe tenants, great reſpect, and 
very valuable properties, inaſmuch as they were 
conſidered to have a perpetual intereſt, In this 
I am warranted, not only by the expreſs 
words of the ſtatute, but by what it recites to 
have been decided by courts of equity, and 
countenanced by the declaration of judges, 
Theſe leaſes then were conſidered as perpetual 
intereſts, and upon that principle they gained 
ground, and became a fund for ſettlements of 
every kind, for mortgages, and other ſecurities 
for money. If a man had one of theſe leaſes, 
there would have been no more doubt of lend- 
ing him money than if he had the fee. For 
ſome time, however; great difficulties did ariſe 
in courts of equity concerning theſe leaſes. 
Tenants, like other men, are ſubject to that 
misfortune attending on human nature, of ne- 

glecting 
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Hos of pleCting their own affairs. I believe experience 
8 and obſervation will juſtify the remark, that 
Bote, pci. mankind in general are extremely negligent 
14 L-yſaght about what concerns themſelves ; partly by 
and Purdon buſineſs of another kind, partly by pleaſure, 
adminiſtrators they are diverted from looking into their own 
. bee private affairs, and paying them that attention 
repre” which they require. Hence it happened that 
tenants neglected to make renewals upon the 

fall of the lives, and were guilty of great laches : 

the landlords thereupon brought ejectments, 

and the tenants reſorted to courts of equity for 

relief; and courts of equity, where the breach 

was made up by an adequate compenſation, 

thought that they were intitled to relief : but 

ſtill conſiderable difficulties aroſe in eſtimating 

what ſhould be a compenſation, until that great 

man, Lord Chief Baron Gilbert, who preſided 

in the court of Exchequer in this kingdom, 

ſtruck out the compenſation of ſeptennial fines; 
conſidering a life as equal to feven years, up- 

on the idea of the act which ſays, that if a 

man is not heard of for ſeven years, he is to 

be preſumed dead. That compenſation is a fine 

for every ſeven years, with intereſt : accord- 

ingly in the caſe of Anderſon and Sweet. 1717, 

he decreed a renewal to the tenant, upon pay- 

ment of ſeptennial fines and intereſt ; and this 

decree was affirmed by the Lords in 1722. 

(Vide Brown. P. C. 430.) Courts of equity 

were very glad to lay hold of that rule, and in 

every caſe that came before them afterwards, 

they held that the tenant was intitled'to a re- 

newal upon thoſe terms, exeept in cafes of 

fraud or dereliction. There is a long ſtring 

of caſeT that came into public diſcuſſion in the 

courts 


KING's COURTS, DUBLIN. | 145 


courts, ſome with, and ſome without negative Hovss of 
clauſes ; for in ſome of theſe leaſes was inſerted 258 
an expreſs proviſo, that if the tenant neglected Boyle, appel- 
to renew within a certain time, he ſhould not lan, Lytaght 
have a right to call upon the landlord for a re- and Purdon 
newal. Bae yet notwithſtanding that clauſe, 5 
courts of equity adopted the ſame rule, in that reſpondente 
very extraordinary caſe, as coming under 
the idea of compenſation, and in that caſe 
which has made ſo much noiſe, of Murray 
and Bateman, which came before me in 17576, 
I had a great number of thoſe caſes laid before 
me, beſides thoſe that had been cited at the bar. 
directed a ſearch to be made, and I found that 
they abounded in the courts. I alſo enquired 
of the' judges, of the ableſt men, and oldeſt | 
practitioners in the Hall, and they all agreed 
> the uniform practice was to decree re- 
wals in all caſes, except where there was 
fraud or dereliction on the part of the tenant. 
Some of thoſe perſons are now dead, Lord 
Annaly, ' Mr. Juſtice Robinſon, Mr. Malone, 
Ch. J. Patterſon and others, who were per- 
fectly acquainted with the determinations that 
had been made, and they ſaid moreover that 
the caſes which had paſſed ſub ſilentio were 
innumerable. In conſequence of this general 
remonſtrance I formed my opinion, notwith- 
ſtanding any ideas upon the ſubje& that I 
might have brought with me from England, 
where this kind of tenure is not known : ac- 
cordingly I decreed a renewal. I did conſider . 
that there was a /ocal equity, and as I have of- 
ten heard it called, the o/d equity of the kingdom. 
We all know the fate of that decree; upon an 
appeal to the Houſe of Lords in England, it 
was reverſed. I am ſatisfied that the princi- 


L ple s 
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Hovssz of ples of it were not underſtood there, They f 
Lo xps. were unacquainted with that /ocgl equity, and 
e Wand that it was the intent originally of the parties 
tant, Lylaght to convey a perpetuity ; all this 1 ſay was un- 
and Purdon known to them; they had no ſuch tenures; 
adminiſtrators no ſuch determinations in that kingdom, 
of Wrixin Some very reſpectable and eminent men, who 
reſpondents. concurred in that reverſal, with whom I have 
fince held converſation, have told me that they 
had altered and changed their opinion. They 
ſaid that according to Exgliſb principles the re- 
verſal was right, but that taking into conſide- 
ration the zſage in Ireland, and all the circum- 
ſtances of the caſe it was wrong. The voice of 
the people expreſſing a diſſatisfaction with that 
determination of the Lords, and a general 
alarm in conſequence, brought the point be- 
fore the legiſlature, and the od equity was re- 
vived by the act of 19 and 20 of the king, 
ch. zo. After that reverſal and before the act, 
there were one or two caſes which came be- 
fore me, in which I refuſed to give relief— 
they were caſes of ſtrong neglect; all the lives 
were gone I conſidered the determination of 
the great court of dernier reſort (as the Houſe 
of Lords of Great Britain then was) and I hope 
] always ſhall conſider the determination of the 
court of dernier reſort, as declaratory of the 
law of the land; and that I was not at liberty 
to ſet up my own opinion againſt it, and make 
a decree which was ſure to be reverſed ; and 
indeed, it would have been cruel to the party. 
By the act the old equity was revived : indeed, 
even though it had never been made; after 
the ſupreme juriſdiction had been reſtored to 
this Houſe, I would have had no heſitation in 
determining as I had done before in Murray and 
Bateman. 


By 
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By that act it is provided, that in all cafes Hovsz of 
of mere neglect, where no fraud appears to E08Ds.. 
have been intended, no dereliction on the part Rida. oma: 
of the tenant, by neglecting or refuſing to re- lant, LE. 
new after the landlord has demanded the fine, and Purdod 
courts of equity ſhall relieve upon an adequate 20miniſtrators 
compenſation being made. It profeſſes to pro- — 
vide for leaſes for lives. What are leaſes for ; 
hves within the fair and equitable conſtruction 
of the ſtatate? It is ſaid a leaſe for 99 years, 
determinable upon lives, (as this is), is not a 
leaſe for lives. It is true, that at law it is not a 
leaſe for hves, for it is but a chattel ; but what 
is it in ſubſtance and equity? I ſay it is in point 
of equity and ſubſtance, as to this matter, and 
the relief to be granted, as much a leaſe for 
lives, as a leaſe for lives at law; for what is it? 

It does not depend upon the number of years, 
but drops with the lives, and therefore this ts 
a caſe of a leaſe for lives, within the ſtatute. 
That act provides exprefsly that in every caſe 
of mere neglect, where there is no fraud, no 
dereliction by the tenant, equity ſhall relieve. 
Let us then conſider the prefent caſe : the 
original leaſe was an old one, made in the year 
1660, under which there has been an enjoy- 
ment for 124 years: it was determinable upon 
the fall of three lives, with a covenant which 
I ſuppoſe the ſame with that which your lord- 
ſhips have heard ſo much of. The original 
leaſe itfelf is not in being, nor is that to be 
wondered at; a renewal was executed in 1717, 
nor has this been produced, but that may 
eaſily be accounted for; the old leaſes were 
probably given up upon the execution of new 
ones. The only leaſe now in being is one made 
in 1739; it contains a covenant, which is a 

L 2 very 
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Hovsz of very ſingular one, and does not deſerve much 
Lonps. commendation; it merits the character which 
88 has been given toit at the bar, of being the pro- 
lant, Lyfaght duction of a ſhallow underſtanding, much cau- 
and Purdon tion, and great perplexity. The parties them- 
9 ſelves ſeem to have thought it deſerved very 
. eee little attention, and to have conſidered it as a 
+ covenant for perpetual renewal. Since this 

leaſe is a leaſe for lives within the ſtatute, fairly 

and equitably; the ſecond point is, Is there 

a covenant for perpetual renewal? As to this 

there has been much diſagreement; I mean the 

counſel at the bar have much diſagreed about 

the conſtruction of this covenant. But how 

have the parties themſelves conſidered it? 

The leaſe executed in 17 9, begins with 

a recital | of the original leaſe, as con- 

taining a covenant for perpetual renewal. 

Had they, at that time, any notion that a 

ſurrender within twelve months by the te- 

nant was neceſſary, and that if the landlord 

did not accept the ſurrender, the term ſhould 

become abſolute for the reſidue, diſcharged of 

all covenant for renewal? No: they looked to 

this; they, both the tenant and Mr. Bellingham 

Boyle, conſidered the leaſe as a perpetual in- 

tereſt; for in 1740 a life falls, and then what 

is done? Why, nothing—it reſts in neglect on 

both ſides till 1749 — for I ſee no fraud; 

but that matter I ſhall conſider preſently.— 

In 1749 a fine is paid, and a receipt given, and 

a life named; and ſo it goes on without the for- 

mal execution of a renewal. They conſidered 

it then as a perpetual intereſt: but it is ſaid 

Mr. Boyle was in error; that he was an in- 

dolent man, and ignorant of his tenant's title. 

> | | Sec 
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ee how that was: from 1749 to 1760, it goes Housx of 


on in the ſame way; in that time it may rea- 


into his affairs. In: 1760 another. life dies; 
the tenant comes four years after; another fine 
is paid, and another life named in the ſame 
manner as before, without any renewal being 
executed: and I do believe that more renewals 
ot leaſes of this kind have been made merely 
by the payment of the ſine, and a nomination 
of a new life, than by the execution of new 
leaſes; tenants in general remain ſatisfied with 


this equitable ſecurity of their titles; and equity 


will conſider that as done which ought to have 


been done. Thus it goes on till Mr. Boyle's 


death in 1771: in that year another life falls; 
in 1774 the tenant goes to the agent, names a 
life, pays the fine, and takes a receipt nomi- 


nating the life, as he had done before; then 


this point concerning renewal of leaſes came 
to be ſomewhat. talked of, and Mr. Boyle, the 
preſent appellant, writes to his agent to return 
the fine that he had received, (by the bye, a 
receipt from an agent that has been uſed to re- 
ceive, is as: valid as one by the principal ;) to 
this the tenant agrees, he takes back the tne, 
and gives up the receipt, conſenting that his 
claim ſhould undergo a fair diſcuſſion; in my 
opinion, he acted very candidly, and very ho- 
nourably. Then comes this queſtion, is there 
a covenant for perpetual renewal ? The cave- 
nant is a very ſtrange one; but the leaſe ſeems 
to have been conſidered by the parties as a per- 
petual intereſt, It is a caſe of mere neglect; 
the landlord does nothing ; the tenant - does 
nothing; it is a caſe of ſupineneſs on both ſides. 

But 


Loss. 
ſonably be ſuppoſed that Mr. Boyle might have W 
deen waked, and might have looked a little laat, 1 


appel- 
Lytaghr 

and Purdoa . 
ddininiftrators 
of Wrixon,. 
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But it is ſaid the covenant is in particular 
words, and that the tenant is bound to ſurren- 
der conditionally within twelve months after 
the fall of a life. What! ſhall the leaſe be 
abſolutely void, merely for want of the ſurren- 
der? Is that a caſe not relievable in equity! 
The landlord has received his rent from time 
to time. I do not deny, that at law, the term 
may be gone; but it is admitted at the bar, 
that upon a bill properly framed; à court of 
equity could ſupply the want of a furrender 
ſo that it is a caſe where a court of equity 
could relieve. There is in the bill a prayer of 
general relief, and a court of equity will adapt 
its relief to the circumſtances of the caſe; 
it would conſider the tenant as much reliev. 
able by ſupplying a ſurrender, as by decreeing 
a renewal in common caſes, /: As to the term's 
being at an end, it is quite out of the caſe, in 
the conſideration of a court of equity. 

Has there then been any fraud, any dere. 
lition, or demand by the landlord, and re- 
fuſal by the tenant? It has not been faid that 
there has been any dereliction: but it is ſaid 
that there has been fraud on the part of the 
tenant. This is a caſe particularly circum- 
ſtanced, and more favourable for the tenant 
than any that I remember; the three fines 
have been paid, the lives nominated, and all 
of them are living; in two caſes the fines have 
been received. It is faid there is fraud; where 
is it? It is ſaid no intereſt was paid in 1749, 
upon the payment of the fine, conſequently 
it is ſaid it muſt be inferred, that the time of 
the death of the ce/ſtui-qui-vie, was fraudu- 
lently concealed from Mr. Bellingham Boyle, a. 
gentleman reſiding in the neighbourhood ! 
| 5 
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in any caſe : beſides, what does the act ſay? 
Where no fraud appears to have been in- 
tended:“ now has any appeared here? Then, 
again, it ſays if no circumſtance of fraud be 
proved —is this a caſe where fraud has been 
proved? How is the next caſe? A life falls in 


1160, the fine is not paid till 1765, and then, 


only 3l. is paid for intereſt, whereas it ought 
to have been 41. this is fraud! Now I believe 
the tenant had a year to renew in; but even 
ſuppoſe it ought to have been 4l. we all knew 
Mr. Bellingham Boyle to have been of a very 
generous and liberal diſpoſition, and as likely 


ſiſt on the intereſt, Iam ſatisfied with the fine ;”? 
at leaſt, this is rather to be preſumed than that 
there was any fraud. Afterwards upon the fall 
of a life in 1771, the tenant goes to the agent 
or ſteward and pays the fine; this is fraud! 
it is ſaid he ought to have gone to the prin- 


151 


. to this I fay, that fraud is never to be preſumed Hovse of 


ORDS, 


Boyle, appel- 
lant, 8 
and Purdon 
adminiſtrators 
of Wrixon, 

reſpondents 


as any man to ſay to his tenant, I will not in- 


cipal : now who was more likely to know the 


affairs of the eſtate, the agent who tranſacted 
the buſineſs of it, or a young gentleman juſt 
come into the poſſeſſion of his property? 1 
think if the tenant intended fraud, he would 
rather have gone to the principal, who was leſs 
likely to know his title, and would probably 
have. been willing to receive the money. | 

The covenant or the part of the landlord is, 
that he will renew ; but if he refuſes. there is a 
penalty; in ſuch caſes the party may eleQ to 
have a ſpecific performance of the covenant. 

I am fure the counſel who made the objec- 


ions on the ground of fraud, would not have 


made uſe of them, if he thought he had other 


ſufficient ground; fo that the arguinent of 
fraud 
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Horst of fraud implies a want of ſomething more ma- 
IDS. terial to rely on. | . 


., Appel It is ſaid the leaſe is gone for want of a ſur. 


lan, Lyiaght render; which may as much be ſupplied by a 
and Pufdon court of equity, as a renewal decreed. It is 


adwinittrators ſaid the bill is not framed for it; but where a 
of Wrixon, 


Sh. * party comes into a court of equity, and ſtates 


his whole caſe, praying the aid of the court, 
the court will not fit idle, but will decree the 
party that relief which is ſuited to/ his caſe, 
It is becauſe the term is gone at law, that it is 
neceſſary and proper to come into a court of 
equity, and upon that ground the court will 
afford relief. Fry 3388 

It is ſaid a caſe came before me of Freeman v. 
Boyle, on this very covenant, in which I refuſed 
relief: I do recolle& that determination; it 
was on the 10th of June 1780 ; the time is par- 
ticular; the reverſal of my decree in Murray 
and Bateman was in 1779: in June 1780 no 
bill on this ſubject was even brought into par- 
liament; nor did any man know that ſuch a 
bill would ever have been brought in; I find 
. by the journals that it came up from the Com- 
mons the 14th of Auguſt 1180, and received 
the royal aſſent the 9th of September. The 
leafe being forfeited, it ſtood as if all the lives 
had dropped, ſo came within one of the caſes 
put by the Lords in that of Murray and Batc- 
man; ſo, as the equity ſtood then, it was the 
equity of the land; I could make no other de- 
cree. But though the act had never paſſed, 
after the appellate juriſdiction had been reſtored 
to this houſe, I ſhould have very little doubt 
of making the ſame decree that I had made in 
Murray and Bateman; for then it would have 
come before judges acquainted with the —_ 
: 8 O 
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of the kingdom, and the circumſtances of this 
kind of tenure. | 


the landlord had it in his option to renew: or 
not ; but that their decree here is founded on 


the principle that he had no option, but was 


bound to renew. But ſee what that caſe on 
the law ſide was: I am informed that it was 
an ejectment on the title, brought by the 
tenant againſt the landlord, who had got 
into poſſeſſion; the defendant demurred to 
the plaintiff's evidence; the barons thought 
that it was ſufficient to go to a jury, to 
ſhew that there had been a ſurrender' within 
the time preſcribed by the condition, or that 
the landlord had prevented it, they accord- 
ingly over-ruled the demurrer. I think they 
decided very properly; they then ſat as a 
court of law ; but when it comes into a court 
of equity, and they ſee that in fa& no ſurren- 
der had been made, and have all the circum- 


ſtances laid before them, they very properly 


ſupply the want of a ſurrender, and decree 
a renewal ; ſo that they acted very conſiſtently 
with their judgment on the law fide, 

If a leaſe for years were made, and nothing 


ſaid about lives, I do not think that it would 


come within the act; but if a leaſe were made ſor 
31, 99, or any number of years, though not 


depending upon lives, if it were renewable 


for 
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It is ſaid the determination of the court of OI 
Exchequer, on the plea fide, on. this covenant Fi * a_ 
in tle caſe of Leſſee of Freeman v. Boyle, con- and Pusden 
tradi&s their opinion upon it on the equity ſide adminiſtrators 
in this caſe. It is ſaid they decided in that caſe of Wrixon, 
that the tenant, after the landlord had refuſed reſ 
to renew, had an abſolute intereſt at law for 


the reſidue of the term, which ſuppoſes that 


ents. 


—— . R — 
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Hovsz of for ever, I think it would come within the 0d 
2 — equity. N a * 1 F 
In my opinion barons in this cafe have 
Joie: PP acted very properly ; I therefore think that the 
and Purdon decree ſhould be affirmed, 5 
9 Lord Pery—T concur with the noble viſcount 
or men, in ev int, except in this that the equity of 
relpongeats the tenant have relief is a local e 110 t is 
a general principle of equity, to relieve againſt 
a mere lapſe of time. But as the landlord ſuf. 
fered an injury by the tenant's neglect to renew 
in time, it was neceſſary to make him com. 
penſation. The only difficulty was in ſettling 
what that compenſation ſhould be. That of 
ſeptennial fines, eſtabliſhed by Lord Ch. Baron 
Gilbert, was more than adequate; for at that 
time the price- of an annuity for life was ten 
year's purchaſe. The decree in that caſe was 
— affirmed by the Lords of England, and by nu- 
merous determinations afterwards that rule 
was eſtabliſhed as the law of this land. I can- 
not help expreſſing my ſurpriſe, that in the caſe 
of Murray and Bateman, the Lords of England 
ſhould overturn the known ſettled law in ſuch 
caſes. That deciſion made it neceſſary to 
paſs the tenantry act, to prevent the confuſion | 
that was likely to ariſe in this kingdom, from 
that determination. That act was a very pro- 
per one at the time, but as the juriſdiction is 
now reſtored to this houſe, it is now unnecel- 
ſary. e = 3 
3 Earlsfort coincided with the learned 
viſcount on the woolſack. His lordſhip ob- 
ſerved, that this caſe afforded an opportunity to 
that houſe of priding themſelves in the conſi- 
deration that, if the appellate juriſdiction Ml 
this 
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this kingdom had remained in its original and Hover ef 
conſtitutional ſituation, there would have been 9325 


no occaſon to paſs the tenantry act. That LES 


from the determination of that great man, | 


he determinati er. 
Lord Ch. Baron Gilbert, in the cafe of Sweet and Felde 


and Ander ſon, down to the reverſal of the de- adminiſtrators 
cree in Murray and Bateman, perſons having of Wriron. 


ſuch leaſes, were conſidered to have perpetual 


intereſts, and not depending on the ſtrict terms 
of the renewal clauſes. The leaſe then under 
their lordſhip's conſideration, had always been 
ſoconfidered by the parties, and the proviſoand 
covenant in it, as a covenant for perpetual re- 
newal. His lordſhip ſaid, that the proviſo and 
covenant, however perplexed, ſeemed never- 
theleſs capable of a rational conſtruction. The 
The meaning he took to be this, that the te- 
nant ſhould apply for a — within one 
year after the fall of a life ; and for that pur- 
poſe, tender a ſurrender of the old leaſe, to- 
gether with a draft of a new one: that as this 
time was allowed to the tenant, ſo on the 
other hand, the landlord was to have three 
months to execute the renewal; and if he 
did not, then the ſurrender was to become 
void, that the tenants intereſt might not be 
prejudiced by it, but continue under the for- 
mer leaſe, as if no ſurrender have been made ; 
ſo that his legal eſtate not being diveſted, he 
might be lett to ſeek a renewal, Tg in 
the ſame ſame ſituation as if he never had 
made a ſurrender. 


Lord Farnham declared his concurrence, 


and reprobated the reverſal of the decree in 


Murray and Bateman, He obſerved, that the 
Lords of England had not the excuſe to plead 


that 


tra — — tt oc Arr 4s 4 
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at they were ignorant of the eſfabliſhed law 
of this Kingdom in ſuch caſes; for they had 


Boys _ gon themſelvesratified and confirmed it in Sweet and 


lant, Lyſaght Anderſon, and many ſubſequent caſes, which 


and Purdon had come before hom: | 
admiviftrators 


. : Doors affirmed, 


END of the rixsr PART. 


Ant N e eric r 4 | 
| Wedneſday 2d, May, 1787. | 
The Rev. Guy ATx1Nns80wn, Doctor of Divini 1 4 
x and another Appellants. NOR "again | 
| 5 | Pilſworth. . | 


WILLIAM Pixswok rn and others Reſpon- 
| dents. 1 

| NTHONY ATKINSON, Barriſter at The covenant 1 
Law, father to the appellant Guy, being 4% held t be - 


ſeiſed in fee of the lands in queſtion, by inden- 2 


ture bearing date the 1 5th day of June, 17 15, ee re- 

demiſed them to Foſeph Rea, to hold to him 

his executors, adminiſtrators, and aſſigns, | 

for and during the natural lives of the ſaid _ I 

Joſeph Rea, Rebecca Rea his wife, and James \. 

Eccles, and the ſurvivors and ſurvivor of them,, 

at the yearly rent of 20. And it was there- 

in covenanted and agreed by and between the * 

faid parties, that the ſaid Joſeph Rea, his ex- 

ccutors, adminiſtrators, and aſſigns, ſhould. — _ 

or might from time to time, and at all times - 

after the death or determination of any of 

* the ſaid lives, renew his leaſe by putting in 

% any other life in the room and place of the i * 

deceaſed, paying one pepper corn for ſuch | | =_ 

* renewal, provided the ſaid renewal be made 1 | 

* or-tendered to be made within ſix months 
N „after 


8 
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covenanted for himſelf, his executors, admi- 
niſtrators and aſſigns, quietly and peaceably, 
to leave and yield up the premiſes at the ſur. 
render, forfeiture, or other ſooner determina. 
tion, or expiration of the ſaid leaſe, to the leſ. 
ſor, his heirs and aſſigns, By virtue of this 
leaſe Jeſeph Rea entered and continued ſeiſed 
till the time of his death in April 1741. Upon 
his death Rebecca his widow, and deviſee (in 
truſt for his children) entered and became 
ſeiſed, and on goth of April, 1742, obtained 
from the ſaid Anthony Atkinſon, a renewal of 
the leaſe by ſubſtituting Daniel Rea in the place 
of Foſeph Rea deceaſed. By that indenture, 
after reciting the original leaſe and the cove- 
nant for renewal therein contained ; the ſaid 
Anthony, in purſuance and execution of the 
ſaid covenant for renewal in the ſaid original 
leaſe contained, did demiſe to the ſaid Rebecca, 
her executors, adminiſtrators and aſſigns, the 
premiſes for the lives of the ſaid Rebecca, 
James Eccles, and Daniel Rea. And the ſaid 
Anthony did, for himſelf, his heirs and aſ. 
« ſigns, covenant and agree, to and with the 
« faid Rebecca, her executors, adminiſtrators, 
* or aſligns, that in caſe the ſaid Rebecca, 
« her executors, adminiſtrators or aſſigns, 
* ſhall be minded by virtue of the covenant in 
* the ſaid original leaſe contained, to have ano- 
«ther life added in lieu of the life that ſhall 

„happen to fall, and ſo to make them up three 

« lives again; that then the ſaid Anthony At- 

* ' kinſon, his heirs and aſſigns ſhall from time 

« to time, at the reaſonable requeſt of the ſaid 

« Rebecca Rea, her executors, adminiſtrators 

or aſſigns, inſert ſuch life as the ſaid Re- 

| | & becca, 
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© zecca, her executors, adminiſtrators, or af- 
« figns ſhall name, /o as to make them up three 


« bet again, purſuant to the clauſe or covenant 
« fr renewal inthe ſaid original eaſe mentioned.“ 

Upon the death of Anthony 4rbinſin, the in- 
heritance deſcended to the appellant Guy. Af: 
tetwards James Eccles, one of the ceftut que 
dier in the original leaſe, and alſo in the retiew- 


/ al, and Daniel Rea, the life that had been in- 


ſertec in the renewal in the place of Joſeph 
Rea, died about the year 1775; and the reſ- 
pondents im whom the leaſe had veſted by 
meſne aſſignments, applied to the appellant to 
tene w the leaſe by ſubſtituting two other lives 
in the room of thoſe deceafed, which was re- 
fuſed ; whereupon the reſporidents filed their 
bill in Chancery the ad of February, 1776, to 
compel a renewal. After the filing of the bill, 
Rebecca Rea, the laſt ce/tui qui vie, died, and 
the bill being amended 12th of June 1781, 
prayed a renewal for three new lives named. 
The appelfants in their firſt anſwers admitted 
the ſaid covenant to be a covenant for perpetu- 
al renewal ; but in their amended anſwers they 
alledged that they had at firſt miſtaken the 


meaning of the covenant in the original lkafe, 


and infiſted that it did not amount to-x cove- 


nant for perpetual renewal, but was a limited 


22 to fubſtitute new —3 in the place of 
original ce/Fu? qui vier only. 5 

This — 2 ard on the 17th and 18th 
of February, 1785, before Lords Commiſſion- 
ers, who Teread iht the reſpondents were en- 
titled to a rene wal. Upon a re- hearing before 
the Lord Chancellor, his lordſniip on the 18th 
of June, 1785, was pleafed to affirm the de- 

a | 


cree, 
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cree,, from which the preſent appeal was 


8 brought. „ 22> AMES 8 4 v" 124. 4-4 a 
his cauſe was argued on Fi 


17 705 April, 


by Mr, Attorney General, and Mr. O' Neil for 


the . appellants, and by Mr. Jeff? and Mr. 
NM. Smith for the reſpondents, when the 
Lord Chancellor propoſed that. the following 
queſtion ſhould be put 18. the Lords the 
Judges. oh hr PER ON ene of. 
Whether in the caſe of ihe death of Daniel 
Rea, the new. life inſexted in the renewed leaſe 
of 1742, the other two lives being alive, the 
eſſor and covenantor, Anthony. Atkinſon, was 
bound to make a renewal and inſert another 
life inſtead of ſaid Daniel, ſo as to make the 
lives up'three lives again. And whether in 
this caſe taking the whole together, the cove- 
nant. for renewal was or was not a covenant for 
A perpetual renewal? _ LOS 
This queſtion: was accordingly. put to the 
Judges, and on the 2d May, Lord. Chief Ba- 
ron Telverton delivered their opinion in the af- 
firmative on both points as follows: 

My Lords, I have conferred with my brethren, 
and they found their opinion on the eircum- 
ſtances of the caſe, and on certain fixed rules of 
conſtruction which I ſhall mention: We con- 
ceive it to be a rule of conſtruction of known 
and approved uſe; that no words in any deed or 
inſtrument, which may have a ſignificant and 
operative meaning, without injuring the natu- 
ral and obvious ſenſe of any other part of the 
deed or inſtrument, ſhall be rejected as nugato- 
Ty and redundant. We alſo conceive it to be 
another eſtabliſhed rule, that when two or 
more deeds: or inſtruments act upon one and 

the fame ſubje& matter, they ought to er 
| . ſidere 
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ſdered and conſtrued as one and the ſame in- 787. | 


ſtrument; and each is to he made auxiliary to 
the other, in order to come at the true mean- 
ing of both, in like manner as one part of the 
ſame deed or inſtrument ought to be made 


auxiliary tothe other, in ordet to come at the 


Housx of 
Lon D8, 


22 
| Atkinfon 
' againſt 
rise. 


true ſenſe and meaning of the whole. We are 
further of opinion, on the authority of the caſ- 
es cited at the bar, that when any deed or in- 
ſtrument is of doubtful or ambiguous conſtruc - 
tion, one of the beſt ways of explaining it is 


by referring to the act of the parties to that 
deed or inſtrument. a 


In this caſe there are two deeds; to be taken 


into conſideration; the deed of leaſe of 1715, 
and the rene wal in 1242, to each of which An- 
thony Atttin ſom the leſſor was -an; executing par- 
ty; in each of them there is a covenant certain 


ly of dark and intricate: phraſe, of doubtful | 


and ambiguous; ſenſe. Iwo conſtructions of 
theſe covenants have been edntended for; and 
two only; one by the appellants, the other by 
the reſpondents. I he appellants contend that 
the true meaning of theſe covenants is, that the 
leſſees were to haye a leaſe of the lands in queſ- 
tion, for the three lives renewed in the leaſe of 
1715, and for three other lives to be ſucceſ- 
ively inſerted in their room. I. ſhall firſt con- 
ſider the conſtruction contended for by the ap- 
pellants, and ſee whether that be the true one, 
or will bear the application of the rules I have 
mentioned; if not, then certainly the conſtruc- 
tion contended for by the reſpondents, if it 
will ſtand the teſt of thoſe rules, muſt prevail. 
Now if the appellants conſtruction be the true 


one, it may be fully ſatisfied, though we ſhould 


omit opt of the firſt covenant the words, 1 
N 


1 
| 
= 
[ 

ö 

i 
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all times,” and out of the ſecond covenant the 


Hovsz of words, ©''fo to make them up three lives 


Lon vs, 


Atkinſon | 


ritten. 


again, and the words further down in the 


ſime covenant, '* {6 as to make them up three 


lives again ;” fer take the covenant in the 


leaſe of 1715 without the worde which I fay 
may be omitted, the leſſee will be entitled to 
a rene wal of the firſt three lives, as fully and 
clearly as if they were inſerted; for omitting 
thoſe words, the covenant will run thus, an 
it is eovenanted and agreed that the ſaid Fo 
Rea, his executors, adminiſtrators,” and af- 
ſigns, ſhall or may, from time 10 time, after 
the death or determination of any of the faid 
lives, renew his leaſe by putting in any other 
life in the room or place of the deceaſed.” It 
muſt ſtrike every one that the leſſee would, if 
the covenant had run in this manner, be en- 


entitled to every thing the appellants conſtruc- 


tion would give him. It may be faid that the 
words from time io time mean nothing more than 
that the leſſee ſhall have the firſt three lives re- 
newed ſucceflively as they fall. But though it 
ſhould be admitted that this is the true ſenſe of 
thefe words, yet we ſhall be at a loſs without 
reſorting to the reſpondents conſtruction what 
to do with the words and at all times; the juſt 


and obvious force of which is, to convey the 


henceforth durimg three lives. In this ay” 
55 | the 


idea of perpetuity. I will admit that time is a 


word of indefinite ſignification. It may either 


mean time without reference to beginning or 
end, as Eternity; or it may mean time with 
reference to a certain beginning, but without 
reference to any end, as from henceforth for 
ever; or it may mean a given portion of time, 
which has both beginning and end, as from 


* anne 
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the words at all times muſt 1 
henceforth for ney or in the limited ſenſe 
22 for by the appellants, at all times 
e but if it be doubt - 
the true ſenſe, we are to look, ac- 
. one of the rules which I have men- 
tioned, to the acts of the parties themſelves, 
and refort, according to another of theſe rules, 
to the covenant in the fecond deed, and make 
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the one auxiliary to the other. If the worde 


4 all times, mean only at all times during the 
firſt three lives, what is to be done with the 


words in the ſecond covenant, /o as 1 make 


them up three lives again? Anthony Atkinſon 


was a party to that Covenant; he was by pro- 

feſſion a barrifter ; he was probably the perſon 
who penned both covenants, and it can hard- 
ly be fuppoſed.that he meant in the ſecond 
covenant to depart from the firſt, at the very 
moment he recites the firſt, and profeſſes to 
purſue it; and yet if the original covenant 
meant te give a right of for three lives 
only, the ſecond coveriant would not be pur- 
ſuant to the firſt, as it is recited to be, but 


vould depart from i it, and would give a right | 


of renewal, which in point of duration would 


be narrower. or more extended: rſuant to the 
firſt covenant it could not be, if that covenant 


meant to give a right of renewal for three lives 


only, becauſe if Daniel Rea, the new life nam - 


ed in the rene wal of 1742, ſhould happen firſt 


to die, (which it ſeems turned out to be the 


ceaſe) then the three lives named in that renew- 


al, could never be made three lives again; for 
if a new life were to be inferted in the room 
of Daniel Rea, it would be'going beyond the 


three * intended by the original leaſe; and 


then 


2 
41 
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then to ſatisfy the appellants conſtruction of 
the ſecond covenant, the words in-that cove. 


nant, and s ſo to make them up three lives 
again, and the words, 4e ſo as to make them 
three lives again, muſt be rejected as ſuper- 


fluous, contrary to one of the rules 1 haye 


mentioned. But: it is ſaid that theſe laſt words 
may: be retained and ſatisfied, if conſtrued to 
reſtrain the firſt, and inſtead of glving a right 


of renewal of three lives, to give a right of re- 


newalof two only, and ſo to make them up three 
lives again, that is, once more. If you adopt 
this conſtruction, you muſt ſuppoſe that the 


parties intended to depart from this firſt cove · 


nant, when they both profeſs to purſue it. 


You muſt conſider the two covenants. at vari- 
ance with each other, inſtead of making them 
auxiliary in order to come at the true ſenſe 
of both. Lou muſt ſuppoſe. that Rebecca Rea 


meant to limit the duration of the leaſe, at the 


very inſtant when ſhe came for a rene wal of it, 
and you muſt reject as utterly ſenſeleſs and ſu- 
perfluous the words in * gon covenant 
from time to time. 

It is therefore impoſſible. to. ſatisfy all the 
[words of the ſecond covenant, or to reconcile 
it with the firſt, without extending the right of 


_ renewal, beyond the conſtruction contended 


| for by. the appellants, \in ſhort without conſtru- 


ing both covenants, to give a right of renewal 


for ever, which is the conſtruction contended 
for by the reſpondents. 54 5 
Ihe words i in the firſt covenant from 


time to time and at all times, apply to 


ſome. act to be done, it is therefore fair 


to tranſpoſe them, and apply them to that 


_aQ; then the covenant will run thus: © that 
- Joſeph Rea, ſhall from time to time, and at all 


times 


Fart 
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times renew the leaſe,” after the determi- 
nation of any of the lives. Again in the 
ſecond covenant; ſuppoſe the words from 
time to time,“ applied to every member, 
of the ſentence of which they make a part. 
They were certainly meant to operate up- 
on ſome verb denoting an act to be done by 


ape or both of the parties; but in the place 


mere they ſtand, they are removed from every 
verb; bring them down to the firſt which oc- 


curs, and the ſentence. will read thus, the 
ſaid Anthony Atkinſon, ſhall from time to time, 


inſert ſuch life, &c.” How is he to inſert it ? 
bring down thoſe words again, and affix them 
tothe ſecond verb, and it will run thus, ſo 
as from time to time to make them up three 


lives again.“ This I apprehend is not only | 


fair but right, and warranted by. the known 
rules of .conſtrucion, and if ſo, there can be 
but little doubt that the intent was that the in- 


tereſt ſhould continue for ever. Anthony At- 


kinſon has put that conſtruction upon it; the 
family have put that conſtruction upon it; their 
firſt anſwer admitted that it was a covenant for 


perpetual renewal. I do not ſay that a party is 
bound by ſuch admiſſion, but it ſhews what 


conſtruction. was generally received in the fa- 
mily. We are therefore clearly of opinion, 
that the leſſor was bound to make a renewal 


from time to time, and at all times, ſo as to 
make up three lives again, and that the coye- 


nant ſhould be conſidered as a covenant for 
perpetual renewal. © | 
3 Decree affirmed. 
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Saturday, 5th. May, 1787. 
= GamaLie, Frrzo RAL D MackaTH, Eſq; 
WET. 
2 Right Honourable RokERxT TtLs0N, Lord 
| Lord Mate. Raron MusXxzmRy, and others Reſpon- 
tn this cafe, it NIS was an appeal from a decree of the 


eee 52 court of Cha nc difmiſn the 
ko oy age lants bill for a ener a leaſe Sf the lands 
in the cafe of Of Ballyneety, Cloghzen and Ards, in the coun. 
of Limerick. The circumſtances of this 
Bateman, and Caſe were in ſubſtance as follow: By articles 
riſo in the te. dated the 10th of April, 1712, it was agreed 
nantry at. that Thoma Deane, Eſq; in conſideration. of 
mityto a de- 200. to be paid to him by James Butler; 
2 of eder ſnould demiſe to him thoſe lands for three lives, 
in it was held, with a covenant for perpetual rene wal, at the 
I hs yup rent of 55. per acre, a fat hog at 
og the 2 _ Chriſtmas --and a half year* s rent as a fine up- 
nant had no on each renewal. Thomas Deane afterwards 
* "zaly. agreed, that the rent ſhould be reduced to a 
Upon the grofs rent of 651, yearly, and the renewal fine 
eee Landing this, he was obliged 


tenants miſcon · tO 207, Notwith ? . 
dut, Appel- to file a bill to compel a ſpecific execution of 
lant's billfor the agreement; and on the acth of November, 
diſmiſſed in 1713, he obtained a decree in the court of Ex- 
Enancery-  Chequer, and it was referred to a Baron to ſet- 
affirmed in tle the draft of the leaſe. The draft ſo ſettled 
Pom, Pe. was, after exceptions taken, confirmed. In 


conſequence 
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conſequence of which Mr. Deane, by inden- 1787. 
ture dated the 19th of November, 1714, de- Hover of 
miſed thoſe lands to James Butler, his heirs and a 
aſſigns, for the lives of Jordan Butler, Henry Magrath 
Butler, and Daniel Webb, and the lives of ſu againf | 
other perſons as ſhould be thereafter nominated © "7 
in the place of the cui qui vies then in be- 


ing, or thereafter to be nominated, ſubje& to 


the limitations and conditions therein menti- 
oned, at the clear yearly rent of 65/. and a fat 
hog at Chriſtmas, or 109. in lieu thereof, at 
the election of Thomas Deane, his heirs and 
aſſigns. The leaſe contained a covenant on 
the part of the leſſor for perpetual renewal 
within twelve months after the fall of a life, 
upon payment of all rent and duties in arrear, 


and a renewal fine of 200. with a negative pro- 


viſo, that if ever the ſaid James Butler, his 
heirs or aſſigns, ſhould, without lawful im 
diment, fail, for twelve calendar months after 
the fall of any of the ce/tui que vies, then, or 
thereafter to be e which ſhall firſt 
happen to die, to name another life in the place _ 
of the life ſo dying, and to pay or tender the 
renewal fine, and all rents and duties then 
due ; then the faid Thomas Deane, his heirs 
and afligns, ſhall not at any time afterwards be 
obliged to renew, and the leaſe then in being 
ſhall continue, without farther renewal, only 
during the life and lives then in being and no 
longer; and that from the death of the ſurvi- 
vor of them, that leaſe, and all others made in 
purſuance of the covenant for renewal, and 
every clauſe article &c. therein contained, not- 
withſtanding that covenant, ſhall from thence- 
forth ceafe, determine, and be utterly void to 


' 


all intents and purpoſes, 


_ 


In 
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1787. In 1721, James Butler mortgaged his eſtate. 
Hou of in thoſe — to William Tis for 5ool. after 
Which Jordan Butler one of the cgſtui. gui - vie 
Magrath died. in qr mo 17 r the mort. 
again ee a bi again ames Butler and 
n Lale : Tomas Deane, for an account and forecloſure 
as againſt the former, and for a renewal as 
againſt the latter, and obtained a decree on 

the 4th of July 1726, under which the pre- 
miſſes were ſold for 1880. and by deeds da- 

ted the 16th and 17th March 1726, conveyed 

to William Naſh who had purchaſed in truſt 

for Terence Magrath, the appellant's grand- 
father. Thomas Deane by indenture dated 

2.34 September 1727, in conſideration of the 

fine and in purſuance of the covenant, renew- 

cd the leaſe to. Terence Magrath, by. inſerting 

the life of James Butler in the place of Jordan 
Butler. In 1740 Henry Butler one of the ori- 

ginal cęſtui- qui: ies died, and Mathew Deane 

who then had the reverſion, by an inſtrument 

dated 7th October 1741, acknowledged the re- 

ceipt of the renewal fine from Terence Ma- 
grath, and the nomination of Jahn Magrath 

the ſon of Terence, and covenanted that Te- 

rence and his heirs 7 hold and enjoy the 

lands for the lives of faid James Butler, Daniel 

Mebb and John Magrath, ſubject to the rents, 
covenants, &c.- in the original leaſe. Terence 
-Magrath died in July 1743, and his ſon John 
became ſeiſed. James Butler one of the ceſ- 
tui· gui · vies died on the 5th of February 1761. 

No life was named in his place. John Ma- 
grath the tenant, another of the cgi. qui · vies 

died on the 4th of January 1770. To excuſe 

his laches in not renewing upon the death of 
James Butler, it was alledged that he * in 

rm 
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firm and incapable '6f . tranſatting buſineſs for 
many years before his death, but this was at- 


tempted to be ſupported only by the evidence 


of one witneſs, who depoſed that John Magrath 
for ſeveral years before his death was ſickly, 


being afflicted with the gout and palſy and was 88 


inattentive to his affairs. By the teſtimony of 
another witneſs (who admitted that he was 
almoſt conſtantly afflicted with the gout) it 
appeared that he was perfectly capable of tranſ- 
acting buſineſs till within a very ſhort time 


169 


1787. 


Houss of 
LokDs. 

— pm nd 
Magrath 

againſt 
Muſkerry. 


before his death, and in this he was ſupported 


by another witneſs who had been a long time 
tenant to Magrath, conſtantly paid him his 
rent, and tranſacted buſineſs with him about 
ſix weeks before his death. The appellant is 
the ſon and heir of John Magrath, and 
about midſummer 1770, was twenty years of 
age, On the 4th of December 1773 General 

aniel Webb the laſt ce/ti-qui-vie died. On the 
6th of June 1775 an ejetment on the title 
brought by the reſpondent (then Sir Robert 
Deane) was ſerved, and on the ſame day the 
appellant nominated to the reſpondent three 
lives to be inſerted in a renewal, and propoſed 
to pay him renewal fines with intereſt, deliver - 
ing at the ſame time an eſtimate of the fines 
and intereſt amounting to £ 108-4, and the 
names of the lives. The reſpondent refuſed 
to accept the fines. and make the renewal, 
conſidering the leaſe as forfeited. On the 


zoth of June 1775, the appellant filed his bill 


praying an injunction, and a renewal of the 
leaſe. | | 


_ It was ſtated in the bill that in 1731 Terence 
Magrath had mortgaged his eſtate in the pre- 
miſſes, and that this mortgage was afterwards 

| aſſigned 
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1787. aſſigned to Judge Marſhall. It was contended 
Hovsz of that the original leaſe had beer handed over 
do the mortgagee, and had never fince been in 
Magrath the tenant's poſſeſſion, ſo that he was ignorant 
Lo Ei ry, Of the lives named therein. But the only evi. 
' dence read to this was that of Sir William 
Oſborne, who depoſed that he believed the ap- 
pellant could not produce to him the original 
leaſe or any part of it; for that the ſaid leaſe 
or a counterpart thereof was in his (the de- 
ponent's) houſe in Dublin as he believed, 
aving been delivered to him by the executor 
of Judge Mar/ball, amongſt whoſe papers he 
believed it was found, and that it has been 
in deponent's poſſeſſion or power 6 or ) years, 
and that it was in MarſbalPs poſſeſſion for 
ſeveral years before his death, and that it 
came into Mr. Marſball's hands as mortga- 
gee. The, bill ſtated that on Jabn Magrath's 
marriage, a ſettlement was made under which 
the appellant took a graſs eſtate tail, and that 
upon his marriage in 1774, there was a re- 
ſettlement of theſe and other lands, in the 
common ſtri& form. _ | 
On the 21ſt of Fuly 1775, the refpondent 
applicd for a Dedimus to take his anſwer, 
without an injunction; and upon hearing 
counſel on both ſides it was ordered, that up- 
on the appellant's giving judgment at law, and 
paying the rent one year under the other 
pending the cauſe, and giving fecurity for the 
meſne rates, an injunction ſhould be awarded 
till the hearing or further order; and it was 
ordered that the appellant ſhould ſpeed his 
cauſe. In purſuance of this order the appel- 
lant gave confent for judgment on the eject- 
ment, which was accordingly entered as of 
| Trinity 
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| Trinity term 1775. On the 10th of May 


1776, the reſpondent filed his anſwer, to which 
the appellant replied without delay, and the 
reſpondent rejoined. The appellant having 
neglected to proceed further in obedience to 
the order of the 21ſt of Fuly 1775, the re- 
ſpondent on the 13th of December 1779 ap- 
plied for liberty to proceed on the eje&ment 
and it was ordered, that he ſhould be at liberty 
to do ſo, unleſs the plaintiff ſhould comply 
with the terms of ſaid order during the then 
ſeal ; or ſhew that he had paid his rent in pur- 
ſuance of it: ſtill the appellant prevented the 
reſpondent from availing himſelf of the order; 
but on the 27th of July 1780, it was ordered 
that the reſpondent ſhould be at liberty to 
proceed upon the judgment without further 
motion, unleſs the appellant ſhould comply 


I71 


1787. 
Hovussz of 
Lon os. 


Magrath 


* 
Lord Mu Ye 


with the order of the 21ſt of JL 1775, in a 


month. The appellant neglected to comply, 
and the reſpondent iſſued an Habere, and on 
the 7th of September 1780 was put into poſ- 
ſeſſion. In October 1780 appellant proceeded 
to examine witneſſes. The cauſe was heard 
on the $th, 12th, 14th, 15th and 16th of 
uly 1783. On the 24th of November 1783, 
rd Chancellor diſmiſſed the plantiff's bill 
with coſts. From this decree the plaintiff ap- 
pealed on the 21ſt of February 1787. 
Note, Previouſly to the hearing before the 
Lords, appellant prayed, by petition, an or- 
der that his deeds and papers neceſſary for the 
hearing, and which had been in the poſſeſſion 
of his late attorney then deccaſed, ſhould be 
oduced at the bar of the houſe upon the 
caring. He did not pray that they ſhould be 


Client in- 
debted to his 
attorney can't 
oblige him to 
produce his 
papers, &c. in 
court, tho* only 
for the purpoſe - 
of uſing them 
there and not 
to take them 


delivered up to him. In anſwer to this peti- out of the at- 
| tion, torney's poſe 


ſeſſion, 
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1737, tion, the executrix claimed her right to with. 
Hovez of hold them ?till the appellant had paid, or given 
Loxv%. ſecurity for the amount of the bills of coſts 
Magrath due her huſband. - Mr. Attorney General was 
again heard in ſupport of 'the petition, but it was 
8 refuſed as it ſought to deprive an attorney of 


the lien upon his client's papers. 
This caſe was heard by the Lords on Med. 


neſday the 2d. Friday the 4th, and Saturday 


the 5th of May 1787. The Attorney and So- 
licitor General for the appellant. Mr. Curran 
and Mr. Emmet for the reſpondent. 
Lord Chancellor. My Lords, I riſe rather 
to furniſh your lordſhips with the principles 
which governed me in making my decree, 


than to offer any arguments to induce you to 


affirm it. It is perfectly indifferent to me 
which way you decide. I am not at all anxi- 
ous about the fate of any appeal from a deci- 
ſion of mine. On the contrary, it is a great 
conſolation to me, when fitting on the bench, 
to reflect, that if I decide wrong, there is this 
houſe to rectify my miſtake. The wiſdom of 
this houſe is ſuperior to that of any. individual 
though ſitting in bis judicial capacity, and 
therefore ought to be exerted without any influ- 
ence from the opinion of ſuch individual. 

A great deal has been ſaid at the bar, which, 
in my apprehenſion, does not meet the prin- 
ciples upon which 1 founded my decifion. As 
to this leaſe's having been founded on a decree 
of the Court of Exchequer, that .makes no 
difference. The manner in which it is formed 
is a circumſtance which ſhews that the courts 


had not then the ſame opinion of theſe nega- 


tive covenants, that has been held in more mo- 
dern times. The Baron who framed it, cer- 
tainly 


* 
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tainly thought that the negative proviſo was 
to have an effect, and the decree was made 
accordingly. But in the caſes that have oc- 
curred ſince, Courts ef Equity do not ſeem 
to have much regarded thoſe negative cove- 
nants, but only to have looked to this, whe- 
ther compenſation could be made to the land- 
lord, and whether the tenant had not miſbe- 
This is a very particular caſe; and the 


ſtances of the times is very ſerious and of 


173 
1787. : 
Hover of 


Magrath 


queſtion ariſing upon the act and the circum- 


great importance, and which weighed very 


much with me in my determination. I look- 
ed into it, firſt with a view to the tenantry 


act; where the firſt conſideration is, how Lord 


Muſterry was circumſtanced at the time of 
paſſing that act, on the 7th of September 1780. 
Then all the lives were gone; Lord Mufterry 
had therefore brought an ejectment on the 
title, obtained judgment, gotten execution, 
and was on that very day in poſſeſſiqn of the 
lands under his title as owner of the inheri- 
tance. Under theſe circumſtances he was 
within the proviſo of the act. That act was 
made to relieve tenants in caſes of mere ne- 
glect, and it is provided, that it ſhould not 


affect any judgment or decree at that time 
given or made, or any ſuit inſtituted before 


the 1 5th of May 1780, and then depending, 
for the recovery of the poſſeſſion on account 
of any leaſe not being renewed, &c. Here 
Lord M. had not only inſtituted a ſuit, but 
had obtained the fruit of it, he had got- 
ten judgment and execution. 'The law 
had performed its office. Here (if it could 
be doubted) it may be proper to conſider an 
objection that has — It. is faid, that 

it 


174 CASES DETERMINED ix THE 


1787. it was not an adverſary judgment: that the 
Rovsz of proviſo in the act means only adverſary judg- 
hae deen „ments. It is alſo ſaid that the order, under 
Magrath which the jud gment. was had, was ſuch as ne- 
egainf yer ought to have been made; ſuch as ought 
"not to have been put upon the party, and ſuch 
as this houſe would have relieved againſt. I 
think there is no foundation for that aſſertion. 
Lord M. had brought his ejedtment. The 
tenant had no title whatſoever at law. The 
landlord ought not to have been delayed at 

law: and where the tenant cannot make title, 
the court in every caſe will give the landlord 
leave to go to trial, unleſs the tenant will con- 
ſent to give judgment; for if the landlord is 
to be delayed *till the event of a ſuit in equity, 
his witneſſes may be dead; he may not be 
able to prove that which he could have proved 
before. The defendant at law, Magrath, filed 
his bill. There was a motion for a Dedimus 
without an Injunction. It was offered by the 
counſel for Magrath to give judgment at law, 
to pay the rent in arrear, and give ſecurity 
for the meſne rates, and to ſpeed the cauſe. 
The defendant accepted the offer, and the 
court did no more than is done in ſuch caſes, 
and an order was made accordingly, by which 
the plantiff at law was ſtopt from going to 
trial by an injunction, and the defendant hav- 
| | ing no title at law, gave judgment and enter- 
ed into the terms propoſed by his counſel. 
This was not like caſes of ejectment, where 
the tenant can make a title; and ſuch an order 
as this, is agreeable to every day's practice. 
This is the order that has been arraigned and 
which it is faid would have been relieved 
againſt, I will be bold to ſay that it would 
+2 + 1 not. 
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not—Tt is ſaid that e was not 178. 

an adverſe one, and that the act means an Hover of 

adyerſe judgment. Now let us examine that £2525 

matter. ow did Lord M. begin * He Magrath 

brought an ejectment for the recovery of the ,_ e 
Feffion and te turn che tenant out of poſ- 

Ehen, becauſe he, the tenant, had no title. Is 

that a friendly action? It began adverſely! 

nothing can be more adverfe. It is ſaid che 

judgment was by conſent and in conſequence 

of an order and therefore not adverſe. It is 

not very material as to this point, whether it 

was by conſent or not. But the conſent was 

the conſequence of an adverfe fuit, and the 

judgment was to be made uſe of in an adverſe 

manner, if the tenant ſhould not comply with 

the terms impoſed on him. If he had not given 

the confent for judgment, the court would 

not have prevented the landlord from procęed- 

ing at law, and the confequence' would have 

been, that he would have obtained judgment 


and gotten into poſſeſſion, perhaps, much 
ſooner than he did. To avoid this, the tenant 
; entered into terms offered by his own counſel, 
i and which were the terms on which he was 
to keep in poſſeſſion. It was fair on both 
lides. Jadgment was given as of Trinity 
4 term 1775. It was to put the landlord into 
q poſſeſſion if the tenant ſhould fail in complying 
i with the terms. He failed in evety particular, 
e Kcept in giving judgment, and that he couldnor 
. help. He did nat pay the rent, nor give ſecurity, 


nor ſpeed his cauſe. In my benen a tenant 
1 who expects aſſiſtance fram a Court of Equity, 
4 ſhould fhew Himſelf ready to comply with its 


orders and perform his own undertaking. 
id 0 ln Mp 
On the contrary by litigation and various 


2 manceuvres 
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1787, manceuvres he delayed Lord M. for five years, 
Hovsz of *till the year 1780. Till then he never ex- 
222%, amined his witnefles, tho? he had but two to 
Magrath examine. What did the reſpondent do? On 
Lord ktuſkerry, the 13th of December 1779, he obtained an 
| © erder that he ſhould be at liberty to proceed 
on the ejectment unleſs the appellant ſhould 
comply with the terms of the former order, 

during the ſeal, or ſhew that he had paid his 

rent. Of this the tenant took no notice. On 

the 27th of Fuly 1780, Lord M. obtained an 

order that he ſhould be at liberty to proceed 

at law upon his judgment, without further 
motion, unleſs the tenant complied with the 

terms in a month. The terms were not com- 

plied with, execution was ſued out and poſ- 

ſeſſion was deliverd on the 7th of September 

1780. Surely the judgment then became ad- 

verſe! Thus the matter ſtood when the a& 

paſſed. Here your Lordſhips will take notice 

of ſomething very particular. Lord M. had 

not only inſtituted a ſuit, but he had gotten 

the fruit of it, and got into poſſeſſion on the 

very day on which the act paſſed. So that 

Lord M. and his caſe were clearly within the 

exception, and the tenant could have no bene- 

fit under the act as it ſeemed to me. 

Noe let us conſider how far the appellant 

could have relief, if the act had not paſſed. 

And here, it is ſaid that the Lords of England 

would have given relief; whereas, if I know 

any thing of the matter, they moſt certainly 

would not. At that time the dernier reſort 

was in the Lords of England. The laſt deter- 

minatio there on this ſubject had been in the 

caſe of Murray and Bateman, and that had 
declared the equity of the land in the 1 * 
- | | or 
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For when the court of dernier reſort pronounce 1787. 
what is the law or equity in any caſe, it ſo far Hove of 
fixes the law and equity in the point that all 8 
inferior courts think it their duty to ſubmit Magrath 


to it. The preſent caſe is infinitely leſs fa- , 986% 


vourable for the tenant than that of Murray 
and Bateman, That was very particularl 
circumſtanced. In that caſe there were ſuc 
a proviſo, covenant and deed as one ſhall 


ſcarcely ever meet with. The deed was made 


in the manner.,and form of a feoffment, the 
the word :nfeoff is in it. It conſiders it as an 
abſolute conveyance, tho? it afterwards aſ- 


ſumes the ſhape which gives it the qualities of 


a leaſe. Lady Roſ and her buſband had lived 
abroad and returned to Ireland a very ſhort 
time before application was made for a re- 


newal. This application was refuſed, on this 


* Lady Roſe inſiſted that her father 
1d purchaſed the tenant's intereſt : and this 
was inſiſted on ſo ſeriouſly, that an iſſue was 


directed to try that fact, and it was found 


2 her; and then ſhe ſet up this defence, 
at the right of renewal had been forfeited. 


So that, that was a very ſtrong caſe, and very 
few ale, in my opinion, have occurred ſo fa- 
0 


” * 


vourable for the tenant. Notwithſtanding which 
the Lords in England declared that there could 
be no renewal, and accordingly reverſed my 
decree.—In the preſent caſe, all the lives had 
dropt. One in 176 1. No application to re- 


new! Another in 1770. No application to 


renew! Tho' the tenant was then twenty 


years of age. Nor the leaſt notice taken un- 


til Lord Mufterry had brought his ejectment 
in 1775.—l have a pretty long liſt of caſes 
determined upon this ſubje& ; about thirteen, 

| - And 
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1787. And when you minutely look into them, you 
Hovsz of will find that there was ſcarcely one in which 
oro, the neglect was not in ſome degree accounted 
Nam. for. In all of them jt was attempted. —In. one 
2 = caſe, of Kane and Hamilton 176, it was par- 
© ticularly ſtated that leaſes with covenants for 
perpetual ' renewal, were very common in 
Ireland ; that a great deal of property was 

held under them, and that tho' it often hap- 
pened that the tenants, * 5 to renew, 
yet the conſtant practice in the Courts in Ire. 
land had been to fill up ther lives during the 
continuance of. any one of them. That idea pre- 
vailed.in the caſe of Ryan and Lord Clonmere, 
which” T ſhall preſently mention. It is my 
firm opinion, and it was at that time, that 
Magrath could haze no relief.” Lord Muſterry 
continued in poſſeſſion "under nis old title, 
from the year 1780, near two years, 'till 1782, 
when the jutiſdittion of this Houſe, was re- 
ſtöred. He ſtood. olfeſſed, difcharged, in my. 
appfehenſſon, of all equity, as matters then 
ſtood, and bad gained an abſolute title, an 
abſolute intereſt in the eſtate. In 1780 the 


* 


tenant was not within the act; and the equi- 
ty was all that time againſt him. Here now 
we muſt look at the bn. and aſk this queſtion, 
Was it ever thought of that it, mould change 
the” tight, and give a man a' title which he 
had. not before; in an inſtant take away the 
landlord's title and transfer it to his tenant ? 
The exception left the tenant to the equity he 
then had. Then, 1 ſay, he had none. Lord 
Myufterry, were this appeal to prevail, by 
holding the land, would, inſtead of being the 
abſolute owner, be made an accountable te- 


| - nant, not only for the rent, but for what he 
might have made of the land. What would 
185 then 
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then be the condition of the landlord who gets 


into poſſeſſion? If he be to be made account- 
able for three years, why not for ſeven? why 
not for ten? Where is the equity to end? 
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The: tenant lets him ſtay. in thro? vexation, , ef 
wero ir tie 0402.9 


and when he pleaſes, will file a bill to turn 
him out. Such an idea makes one ſhudder 
at what may be the conſequences of the de- 
termination ſought for by this appeal. Sup- 
poſe in that time Lord .Mufterry had wanted 


to ſettle or mortgage his eſtate, and the title 


deeds had been laid: before counſel His title 
would be, under this judgment and execution, 
according to the old title. The counſel would 
ſee whether there were any equity in the te- 
nant; and upon this point he would have 
looked into the caſe of Murray and Bateman, 
and then Lord Mauſterry's caſe coming within 
that deciſion and being excepted. out of the 
act, he could have had no apprehenſion of 
any title in the tenant from this leaſe. It be- 
ing excepted and ſubject to the determination 
of Marray and Bateman, could he doubt of 
it? No one could then ſee that the juriſdic- 
tion would be reſtored to this houſe. Even 
when the great work of reſtoring the conſti- 


o 


tution was in agitation, no man knew that 


the juriſdiction would have been reſtored: 
and I know many that would have been pleaſ- 
ed if it never had. They were ſatisfied with 
that juriſdiction remaining where it was.— 


Who then could foreſee, that there would be 


no occaſion for the ſtatute to reſtore the old 
equity of the land? But to proceed —This is 
a great and ſolemn point, and if it were to be 
decided in the way contended for by the ap- 
pellant, it would work a great miſchief. It is 
ſaid, the exception left thoſe caſes to the old 

equity. 


4787. equity. I ſay it left them to the equity that 
dds fo <xiſted at the time of paſſing the act. At that 
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time the tenant had no equity which would 
ive him a renewal either in England or in Ire- 
land. This was one of the principles upon 
which I laid great weight. 

But ſoon after the act, there was à caſe in 
the Exchequer, Ryan and Lord Clonmore, 
which was a very remarkable cafe, and weigh- 
ed very much with me. There a bill was filed 
for à rene wal of two leaſes. The owner had 
mortgaged to Pilſtworth, who filed a bill for a 
renewal: It was found that there was a non- 
alienation clauſe, and that another tenant had 
been put in upon the landlord without his con- 
ſent. When the court ſaw this, they diſmiſ- 
ſed the bill in foto. Then a bill was filed b 
Ryan the mortgagor: ſays he, Lam under dit- 
ferent circumſtances from Pilſtorth; I am the 
original proprietor, not a ſtranger. I am in- 
titled to a renewal, for I ſtand perfectly clear 
of the objection from the non- alienation clauſe. 
The court ſaw, that. in one leaſe all the lives 
were gone, that in the other, one was ſtill re- 
maining. Accordingly, in conformity to what 
was laid down in the houſe of Lords of Eng- 
land, that where one of the lives was ſtill in 
being, there was a legal eſtate for the equi- 
ty to attach upon, they decreed a renewal of 
the latter, but diſmiſſed the bill as to the for- 
mer. That caſe determined, that if all the 
lives were gone, the tenant was not intitled to 
a renewal ; if there Ya one remaining, he 
was. Therefore, excluſive of any other 
reaſon, it would have been ſufficient for my 
determination, that all the lives were gone. 
If I had determined otherwiſe, it would ww 
| | FOE HE, dire 
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Exchequer; and what were the people of this Hovez of 


country to do, if one court of equity were to 
decide contrary'to the other? Uniformity of 
decifion is of the greateſt importance. That 


caſe in the Exchequer underwent the greateſt Lord M 


deliberation, and every caſe of renewal that 
had been determined was cited; All the caſ- 
es T have here, I have extracted from the notes 
of that caſe of one of the Barons. I never 
ſaw a cafe where more pains were taken, more 
judgment and ability ſhewn in diſtinguiſhing 
the ſeveral caſes; and therefore that determi- 
nation had the greater weight with me, that I 
might preſerve an uniformity in the decifions 
of the two courts. Among other caſes was 
that of Munſel and Lord Blefington. There, 
there was a diſability in the leſſor and his ſon, 
to execute a renewal till the bill was filed, and 
the defence made to it was, that the leaſe was 
void. Another caſe was O'Hara and Burke, 
there the leſſor had not only ſold the inheri- 
tance, but the renewal fines, ſubject to the te- 
nants right in expreſs words. It was ſaid in 
the deciſion, that there could be no fines with- 
out a renewal, and therefore the purchaſer took 
ſubje& to the renewal by the bargain. Ano- 


ther caſe was that of Jones and O' Neil. There 


was a great difference between that and this, 
in favour of the tenant there. There was an 
abſolute agreement to renew. The lapſe was 
waved. The new leaſe had been engroſſed 
and read over, and the fine was proved to 


have been actually paid to the agent, who af. 
terwards failed in his circumſtances. Mr. 


Jones went to Armagh, where he broke his 
leg, and Mr. O* NeiPs father died before his re- 


turn, 


Magratt 


Los vs. 
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turn, otherwiſe. the renewal would have been 
executed. $07 919% e n ten yr 
©; Another thing which weighed very much 
with me, was the conſideration of what the 
act intended to relieve againſt. It relieves in 
caſes of mere neglect, where there is no fraud, 
n a demand and refuſal, 
which is made at the bar the definition of de- 
nate, and contentious neglec on the part of 
the tenant is the proper definition of derelicti. 
on. Here the appellant's father negleQed to 
renew. It does not appear that he ever called 
for à renewal. It is ſaid that he did not know 
who the lives were. Where does that appear ! 
nowhere. Sir William Oſborne depoſed, that 
he believed he had ſeen the leaſe amongſt Mr. 
Marſhalls, papers after his death. It is made 
an inference from thence, that the father did 
not know who the lives were. The evidence 
was ſo ſlight that I thought there was no ground 
for that inference. - The ſon did not offer to 
renew, till Lord Mufterry brought his ejeQ- 
ment in 1775, and then he thought fit to come 
and renew. That might have been mere ne- 
gle&. But let us look to his, ſubſequent con- 
duct to explain it. After Lord Mufterry had 
put in his anſwer, the tenant did not comply 
with the terms of the order, which as hath 
been ſaid, was ſuch an order as every court of 
equity would make in ſimilar caſes. It was 
not conſonant to a deſire to renew, to lie by 
ſo long. He did not proceed ' till five years 
afterwards, when Lord Mufterry obliged him 
to examine his witnefles. He then examines 
two. Does he then proceed? no; he delayed 
again 'till Lord Mufterry had been in poſſeſſi- 
on 
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on three years, and then in 1783, he endea- 
vours to make Lord Mufterry his tenant, and 
prays that he ſhall account to him for the pro- 
fits during the time he was in poſſeſſion. 

If you reverſe this decree, the determination 


18 3 
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Hovsz of 
wo DS 


of the Court of Exchequer in Ryan and Lond ery 


Clonmore chnnot ſtand. That decree after. poſ- 
ſeſhon Gor, a Fang) of time under it muſt, be ſet 
aſide. THE E i 


If a — can gr tak as the preſent —— 


lant has, in what light does he appear? Does 
de ſne w. that fair conduct which he ought? or 
is he not rather a litigious man, who is deſi- 
tous to keep his landlord out. This is either 
a dereliction: or groſs miſcondudt, and amounts 
to fraud, which is to be taken-into the R 
deration of a. Court of Equity. 1 
We ought to conſider What the confurfuitud 
of the decree prayed would: be. A tenant:.af- 
ter giving judgment by conſent, may permit 
his landlord to ſtay in poſſeſſion. for a number 
of years. If he have a right to renew after - 
wards, the landlord cannot ſet the land; but 
the tenant will come and ſay, after having 


been ſo long without your rent, and unable to 


ſet your land to another, you ſhall account to 
me for the profits you might have made, and 
then you will have money to pay me, inſtead 
of my having it to pay you; and ſo is the 


prayer made here at the bar, it is that Lord 


Muſterry may account for the profits, and that 
the fines may be deducted. 

There is no doubt as to the general doarine, 
that where compenſation can be made, and 
every thing has been fair, and the tenant has, 
let equity for equity, there ought to be re- 
ol, 


On 
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1787, On theſe grounds, iſt. on the grand point 
How 4 of adly. on the propriety and neceſlity of — 
ing uniformity of deciſion; and laſtly, on the 
Magran miſconduct of the tenant, I formed my decree. 
lend Aialleny. H L have been wrong, it is a conſolation to me, 
5 that my miſtake will be reQtified, 

Lord Viſcount Pery.—My Lords, I ſhall 
firſt mention to your lordſhips what are the 
principles that govern caſes of this kind; as 
they were laid down on a former day by the 
noble Viſcount in the caſe of Boyle and Ly. 
ſaght, (a) and in which I moſt heartily con- 
eurred. They were theſe, that courts of Equi. 
ty ought in * ſuch ; caſe to relieve againſt 
lapſe of time, where compenſation could be 
made to the landlord, provided nothing ap- 

peared that ſhewed fraud, groſs negle& or 
direliction on the part of the tenant; alſo that 
eourts of Equity ought to relieve againſt the 
forfeiture, becauſe the fine is the principal and 
eſſential object, and the rene wal is only to en- 
force the payment. b BHLASES 
: Theſe principles your lordſhips can apply to 
the preſent caſe as well as the ableſt lawyer. It 
is no more than what juries do every day at ni- 
| prius. As to fraud, there is not the ſmalleſt 
circumſtance of it. It is ſaid, on the part of 
the reſpondent, that, in the courſe of 34 years, 
it muſt be preſumed that the tenant knew who 
the lives were, and when they fell, but con- 
cealed it, and neglected to renew. In anſwer 
to this, it is to be obſerved that the leaſe was 
mortgaged by the grand- father of the appellant 
in 1731, and in the mortgage deed it is cove- 
nanted that all deeds and other papers ſhould 
be handed over to the mortgagee. That mort- 
gage 


(a) Antea, 135. 
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mage i at this day in force, and it appeared 
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t the leaſe continued in poſſeſſion of Mr. Hoca of 


Juſtice Marſhall till his death, and therefore 


Lon Ds. 


that the father of the appellant had never been magrath 


in poſſeſſion of it ; whence the preſumption is 


againſt 


that he did not know who the lives were. But 


can there be the ſame preſumption in favour of 
the landlord ? the counterpart of the leaſe was 
in his poſſeſſion. If any fraud is to be pre- 
ſumed, it 18 on the part of the landlord. His 
not applying to the tenant to renew, is rather 
a ground to preſume fraud in lying by, to ſuf- 


fer a forfeiture to incur. That I do not by 


any means intend to charge upon the reſpon- 
dent, but ſurely none can be imputed to the 
tenant. As to the lapſe of time, it is ſaid in 
the printed caſe that 34 years had elapſed with- 
out any application for a renewal; ſee how 
that time is made up. The reſpondent would 
have your Lordſhips believe that there was a 
default in the tenant. But the firſt life did not 
drop till the fifth of February 1761 the tenant 
had one year to renew, ſo there was no de- 
fault till the 5th of February 1762. The ſecond 
life (the appellants father) died in 1770, con- 
ſequently but 8 years had elapſed in the fa- 
ther's time. It was ſworn by two witnefles 


that he was indolent, diſordered, and paraly- 


tic. One witneſs indeed for the reſpondent 
faid that he was only gouty, but be that as it 
may, there was no evidence to ſhew that he 
was guilty of any thing but mere negleQ. 


That no fraud was intended appears clearly 


from the covenant in the marriage ſettlement 


of 1738, © to renew from time to time.“ 


When the father died, which was in 1770, the 
appellant was under age. By the covenant 2 
| ha 
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1787. had a year to renew. That would bring it to 
Hovez of 1771. From thence to the filing of the bill, 
Fs et only four years elapſed, and it did not appear 
Magrath that he had then the leaſe in his poſſeſſion ; ſo 
Lond - that no great negleQ is imputable to him on 
| the fall of that life. The laſt life dropt in De- 
cember 1773. Until December 1774 there 

was no neglect, and the bill was filed in June 

1775, ſo that the whole neglect imputable to 

this unfortunate family is only 13 years after 

the fall of the firſt life, four after the ſecond, 

and after the third only ſix months. There 

' have been many inſtances where the courts 

have relieved after much longer neglect. The 

caſe of Munſel and Lord Bleſſington I have 

perfectly in my recollection. I was counſel in 

it myſelf; but I nevertheleſs directed a copy 

to be taken from the regiſter's notes reſpecting 

the dates. The original leaſe was made in 

1692. The fine to be paid on renewal was 

5ool. That was really an object! The firſt 

life dropt in 1704, the ſecond 8 1729, and 

as the noble viſcount has ſtated, the landlords 

were incapacitated to renew till the year 1732. 

In that year Charles Lord Bleffington died 

0 Vuiuithout iſſue, and then Lady Mount joy and her 
fon (afterwards Lord Bięſington) had power to 

renew. In 1736, and not till then, a bill was 

filed, but no proceedings were had on it. In 

1751 the laſt life dropt, and an ejectment was 

brought; and then in 1756 a bill was filed five 

years after the fall of the laſt life, and the 

bringing of the ejectment. No caſe could be 

more litigated than that was, and Bowes who 

was the Lord Chief Baron, decreed. a renewal 

upon payment of fines according to the compu- 

tation eſtabliſhed in Sweet and Anderſon. That 

| decree 
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decree was appealed from and affirmed. In 
that caſe there had been a much greater lapſe 
of time than in the preſent. - The three lives 
were all gone before the bill was filed, and 
therefore it is à ſtrong authority to ſhew that 
where all the lives are dropt, Courts of Equity 
can relieve as much as if one life had remain - 
ed. The noble viſcount, to combat, this has 
cited a decree of the Court of Exchequer, and 
has ſtated that, as to one denomination there 
was a decree for the tenant, becauſe one life 
ſubſiſted; and as to another the renewal was 
refuſed, becauſe the three lives were gone. I 
have heard from one who was counſel in that 
cauſe, that the determination went on a clauſe 
of non- alienation. A bill had been filed by a 
perſon who claimed in contradiction to that 
clauſe; but afterwards when the original te- 
nant took a reconveyance and filed a bill, then 
the court refuſed to deeree a renewal, becauſe 
they ſaid, the eſtate was gone, and nothing 
remained to be reconveyed by the mortgagee. 
If the decree had been made on the ground 
that all the lives were gone, there ought to have 
been an appeal. It was contrary to a number of 
caſes which have been determined here and ra- 
tified in England. When we ſpeak of the 
lapſe of time. and of the effect of it, let us at- 
tend to the value of things, and that will re- 
move every doubt. The fine was only 201. 
the intereſt on that, at 6 per cent would be 
but 1. 45. The value of the lands is perhaps 
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Magrath 


from 3ool. to 500). per annum. To think that 


any man in his ſenſes would riſk ſuch a pro- 
perty from fraud in order to ſave 20/. or defer 


paying it to ſave the intereſt which is but 1/. 47. 
is abſurd. In Munſel and Lord Bięſſington, the 
| fine 
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1787. fine was an object. Here the ſum tendered 
Hover of by the appellant was the utinoſt that Lord 
SEE, Mufterry could be entitled to. The four fines 
Magrath with the intereſt amount to 1081. only, and for 
. Fainf that ſum the noble lord ſeeks to get an eſtate 
"7 of about 500k per annum. That would be 


cruel to the higheſt degree. Arguments have dif 
been drawn from the appellant's conduct dur- Gy 
ing the ſuit. I did not think that this,eould FE 
have been relied on ſeriouſſy. But let us ſee vie 
what this conduct was: The appellant had on 
made the tender on the '6th of June, (not tal 
ſhortly after the ſervice of the eje&ment, as is fas 
Rated in the reſpondent's caſe, but on that ve- © 
ry day). On the goth of the ſame month, the th 
bill was filed. So early as the 21ſt. of uh, oy 
the order was made upon the motion of the or 
reſpondent for a dedimus to take the anſwer. 0 
By the eſtabliſhed rule of the court, the plain- * 
tiff is upon ſuch an application entitled to 'an * 
injunction of courſe, inſtead of having terms de 
impoſed on him. That rule was not in the pre- | 
ſent caſe obſerved. But an order was made up- a 
on the plaintiff to give judgment in the eject- aj 
ment; to pay the rent due; to give ſecurity _ 
for the meſne rates, and to ſpeed 2 cauſe. It E 
was an order for which I cannot ſee any foun- 1 
dation. If the appellant had applied to the 41 
court for any extraordinary favour, it might 1 
have been right to put him under terms; but tt 
here the defendant applies for a favour, which hy 
he not only obtains, but the plaintiff is put un- h 
der terms, which were the cauſe of all the ſub- _ 
ſequent conduct that is now called litigious. 


That order, if appealed from, I am convinced 
would have been ſet afide. But where does 25 
this litigious conduct appear? When that or- 

der 
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der was made, there was no ground for that 
cenſure. Magrath gave conſent for judgment 
immediately. This was the only thing he had 


his credit, and with it the ability of complyin 
with the other parts of it. With the greateſt 
difficulty he raiſed the fum of 327/. which was 
five pounds and fome ſhillings ſhort of the rent 
due; this he paid to the reſpondent, but ſecu- 
rity for the meſne rates he could not give, and 
on that account Lord Maſterry was allowed to 
take out execution on the judgment. It is 
ſaid that that judgment is deciſive. But I ſay 
to this hour it is not deciſive. Can it be ſaid 
that a Court of Equity on the hearing of the 
cauſe, had not that judgment under its con- 
troul ? The order was ſubje& to the Court of 
Chancery, in which it was conceived, and con- 
ſequently the judgment founded upon it, and 
both are now ſubject to the controul of this 
C 

1 have hitherto ſaid nothing of the tenantry 
act, in order to ſhew that independent of it the 
appellant is entitled to a decree. | 

The principle ſo much relied on, is, that the 
Houſe of Lords in England being the dernier 
reſort, the laſt determination there eſtabliſhes 
the equity of this land, I deny that principle. 
There can be no doubt that, if there had been 
then an appeal to the Houſe of Lords of Eng- 
land, the Chancellor would have adhered to 
his former opinion in the deciſion of Murr 
and Bateman. But was not the equity of this 
country as much eſtabliſhed by the determina- 
tions of his predeceſſors through a numerous 
ſucceſſion of caſes? Shall it be in the power of 
one Lord Chancellor to oyerturn the equity 


P that 
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in his power to do. The order itſelf took away mMagrath ' 


againſt 
Lord Muſkerry, 
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1787. that had been laid down in a ſeries of determi- 
Hovsz of nations, and to ſay that his deciſion laſt given 


ſball eſtabliſh the equity of the land? ' That is a 

doctrine I deny. rity 1 Lee 
Let us now conſider the act. It is in the 
memory of many, and in my own particular 
knowledge, that that law was framed purpoſe - 
ly to remove the impreſſion that had been made 
by the opinion of the preſent Lord Chancellor 
of England, in that caſe of Murray and Bate- 
man. But conſider what was then the ſituation 
of this country. The dernier reſort was then 
in the lords of England. We ſtood in a differ- 
ent relation to England from what we do at 
preſent. It was neceſſary to be on a good 
tooting with the Chancellor of England. It 
was neceſſary to treat him with delicacy. The 
act therefore was dexterouſly and cautiouſly 
worded, not to give him offence. It did not 
impeach his deciſion as wrong, and contrary 
to the equity of the land; for then we ſhould 
have been certain that it would be thrown out. 
The hiſtory of the proviſo is curious. There 
was no ſuch clauſe in the bill when it paſſed 
the commons. Great application was made 
to oppoſe the bill on both ſides of the water. 
It was uſual in England to refer our bills to the 
Attorney and Solicitor General, and ſome of 
thoſe Attorneys and Solicitors General, have 
given them over to a lower claſs of people who 
made a practice of deriving profit to them- 
ſelves by altering them. This proviſo was 
there inſerted, no one knows how ! but 
there 1s not a lord who hears me, that does 
not ſuſpect that it was done by private applica- 
tion. It often happens that fraud defeats its 
own end. Thoſe perſons, whoever they _— 
that 
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that procured this proviſo to be added to the 1787. 
act, did not know that it would have no fen. 
operation, at leaſt none that would an- 
ſwer the purpoſe it was intended. It cannot Magrath | 
operate on any part of this act but ſuch as is I. 
introductory of a new law Ca). If it could s 
have any other, and ſuch as is contended for, 
it would repeal the preſent equity for ſo much, 
and ſo the legiſlature, who meant to - eſtabliſh. 

the old equity of the land would in fact have 
deſtroyed it. It does provide that nothing 
therein contained, ſhall affect ſuits commenced 
before the 15th of May 1780, that is, fuppoſ- 
ing it to be a new law ; for if it were in force 
before, ſuits commenced before that time muſt 
have been ſubject to its operation. It has 
been ſaid that Lord Mufterry was in poſſeſſion 
on the th of September, at the time of the paſ- 
ſing of the act, and therefore that it was con- 
cluſive againſt the appellant. But have I not 
ſhewn that the judgment was ſubject to the or- 
der of the Court of Chancery, and conſequent- 
ly is now ſubject to the order of this houſe ? 
It is ſaid that it was an ejectment on the title. 
True; for if it had been an ejectment for non- 
payment of rent, it would have ſet up the 
leaſe; but be that as it may, the judgment and 
execution were ſubject to the order of the 
Court of Chancery, and are now ſubject to 

the order of this houſe. 0 ien 
It is ſaid that it will be a great hardſhip on 
Lord Muſterry, if he ſhould be obliged to ac- 
count for the profits of the land for the time 
that he has been in poſſeſſion. Is not 
that the caſe of every landlord who recovers 
under an Habere for non-payment of rent? 
| x15 Pena Muſt 


(a) Alluding to ſect. 2 of the act. 
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' Hover of 
Lon dps. 
Magrath 
again, 

Lord Muſkerry- 


Petition for 
r-- hearing by 
the Lords re- 
jected. 

1 


CASES DETERMINED IN THE 


Muſt they not always account 'for the profits, 
if the tenant chuſe to redeem ? But if there be 


any Hardſhip on Lord Muſterry, he has 


brought it on himſelf, by going into poſſeſſion. 


This caſe is clearly within the meaning of the 


act, and the proviſo does not in any ſort pre- 


vent it, for it affects only that part which in- 


troduces a new law, otherwiſe it would be a 


5 


repeal for ſo much. | SE Sd cl 
FRY: © | Diecree affirmed. 


On Monday the 21ſt of May 1787, was ta- 
ken into conſideration a petition of the appel- 
lant, praying a re-hearing. It only ſuggeſted 


that the merits of petitioner's appeal had not 
been ſufficiently laid before the houſe. The 
Earl of Carhampton moved, that the prayer of 
the petition might be granted. In this he was 
ſupported by Lord Viſcount Pery ſingly, who 
in the courſe of the debate, in order to obvi- 
ate the objections made upon the ground of 
the danger of admitting re-hearings, propoſed 
that the motion ſhould be, that the prayer of 
the petition ſhould be granted, for the purpoſe 
only of taking the opinion of the judges upon 
the tenantry act. This was oppoſed; and the 


queſtion being put ſeparately upon the amend- 


ment-and upon the original motion was nega- 
tived without a diviſion, A motion was then 
carried without a diviſion, that the petition 
ſhould be rejected, lege 2th io hh 


The Lords who ſpoke in this debate againſt 


the petition were, the Lord Chancellor, the 


Archbiſhop of Caſhel, the Earls of Hill/borough, 
Bellamont, and Farnham, Viſcounts Mountgar- 


ret and Mountmorris, and Lord Earlsfort. 
Their lordſhips obje&ions were grounded 


partly on the weaknels of the ſuggeſtion of the 


petition, 
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petition, but rincipally upon the inexpediency 178). 
in general, of admitting re-hearings of cauſes Hovsz of 


| determined by. the, Houſe of Lords (a). —_— 


—ů— 
Magrath 

(a) Mr. Juſtice Blackſtone, in the introduction to his Commenta- againf 
ries, on the ſtudy of the law, in"fpeaking of the judicial capacity of Lord Muſkerry. 
the Peers ſays, © Their ſentence is final deciſive, pan po 3 no 
appeal, no correction, not even a, reviguy ca : and to * 
dothbinitiaridlt Wess it be, the i inſrlor © 2 of Juſtios 
conform, Wiss 8 Yrs! 5 N IE no, r de — 
ſorm and ſicagy.” "1 
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. | Eaſter Tei. 27 Geo. 3. 

FYILIEYE. Tres RE OR Soya a 67} 3445 ; 

MEMORANDUM. In the month of March 
preceding this term, the Right "Honourable 
Marcus Paterſon, Lord Chief Juſtice of the 
Common Pleas died. He was ſucceeded 
by Hugh Carleton, Eſquire, his Majeſty's 
Solicitor General, who took his Seat on the 
Bench the 1oth of May 1787. 

Arthur Wolfe, Eſq. was appointed Solicitor 
General in his room. 

On the t ith of May 1787, John Bennett, Eſq. 
took his Seat in the Court of King's Bench 
in the room of the late Mr. Juſtice Robinſon. 


Exchequer. 


Leſſee of Punx Dom v. O'Baien. 


26 April, OTION for an attachment againſt the 
© A Coroner of the county of Clare for not 


—— returning the Di/tringas in this cauſe, where- 


The court 
out of which by a trial was loſt, 


the record if Power B. This motion is unprecedented. 


ke bornilance An application ought to have been made to 
of the ſheriff. the judge of aſſize, who is not only compe- 
neglect to re- 

. fringes tenti but in my opinion, the only competent 


to the juige of perſon to punith the ſheriff or coroner for this 
* omiſſion. 


P22 0 


FI 
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omiſſion. This Court has no juriſdicton over 1785. 
a ſheriff for miſbehaviour at the aſlizes. If Cv 
the juſtices had- not come to the town before 
the return of: the writ, the contempt would 
have been to this court, which then would 
have interfered. 10 74 

Her Cur. Motion refuſed. 


KEETE v. Mary ARCHDRR EN. 


* . 


ASSUMPSIT by the payee of a bill of „, 
exchange againſt the acceptor, upon the april 3e. 
bill, with other common counts. | The count Keefe 


upon the bill recited that © one Peter Wall, arcficten. 


made his certain bill of exchange in writing, : 

and directed ſaid bill of exchange to defen- ng ome” 

dant, by which {aid bill of exchange ſaid Wall good bill of 

requeſted defendant in fix months after date, in he uflem 

to pay plaintiff or his order 50. value receiv» of merchants, = 

ed.“ It then recited the acceptance by defen · inc alleen 

dant of ſaid © bill of exchange” and that to the cuſtom, 

by reaſon of the premiſſes, and by force of the b after 

ſtatute in that caſe made and provided, the ; 

defendant became liable to pay the plaintiff 

ſaid ſum in ſaid bill of exchange contained 

according to the tenor and effect of ſaid bill 

of exchange, and of her [aid acceptance there- 

of, and being ſo liable promiſed to pay ſaid 

ſum in ſaid bill of exchange contained, &c. 
| 1 Upon 


1787. 
— 


againſt 
Archdeken. 


CASES DETERMINED IN THE 


Upon non afſump/it pleaded, the plaintiff ob- 
tained a general verdi&t.f. In arreſt of judg- 
ment objeQion was taken, that the count on 
the bill of exchange was defective, as it con- 
tained no ſuggeſtion or averment that the bill 
was drawn or accepted, or that the defendant 
became liable by the cuſtom of merchants. 

The Attorney General, the Recorder, and 
Mr. Downes argued in ſupport of the motion 
in arreſt of judgment; Serjeant Fitzgerald, Sir 
F. Flood and Mr. Fload contra. 

For the defendant. This declaration does 
not any where alledge that this action was 


brought on the cuſtom of merchants, or con- 
tain any alluſion to it to ſhew that plaintiff 


relies on it, tho? the acceptor is only liable by 
that cuſtom. The acceptance in its ſelf is but 
a nudum pactum, and there is no privity be- 


tween the payee and the acceptor, 1 Vent. 1 52. 


1 Lev. 298. 8. C. 1 Mod. 28 5. S. C. 11 Mod. 


22. In Lord Ray, 281; Poel J. ſaid that 


an action on a bill of exchange, unleſs plain- 
tiff declare upon à cuſtom to ſupport the a/- 


ſumpſit according to the common form, will 


not be maintainable. All the caſes above 


cited ſhew that an indebitatus aſſumpit will not 
lie upon a bill of exchange. The action up- 


on 


＋ This cauſe was tried before the Lord Chief Baron the 1ſt of 


December 1586. Hull, the drawer of the bill, was offered as a wit- | 


neſs on behalf of defendant to ſhew that the (conſideration for 
which the bill was patfed'to'the plaintiff was illegal, vi. his ſti - 
fling a proſecution tor felony againſt two other perſons z but the 
Chief Baron rejected him as incompetent. After the Chief Baron 
had ſo ruled, the caſe of Walton and al. affignees- of Sutton v. Shelly, 
1 Term. Rep. 296, (juſt then publiſhed) was referred to, as coricl. 
ponding with his opinion, and the Chief Baron having peruſed the 
caſe, ſaid it was in point. The principle there is, that a perſon is 
not Cunpetent to impeach a ſecurity which he has given, tho' he 
is not intereſted in the event of the ſuit. | 
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on a bill is founded ſolely on the cuſtom, ſo 1987. 
there is no occaſion to lay a ſpecial promiſe,. 
1 Salk 128. The cuſtom being the -only Cee 

. 3 . 1. againſt 
ground, the omiſſion of it in the declaration Archdeben. 
would be fatal on a general demurrer, for by 
the ſtatute for the amendment of the law, on 
a general demurrer the plaintiff cannot have 


judgment unleſs a ſufficient ground appear. 
It is true, it is here called a bill of exchange; | | I 
but that is not enough. K was called ſo in Wil 
thoſe: caſes which ſhew that indebitatus aſſump/it Tet 
will not lie on a bill of exchange: nor will > ti 


the concluſion, '* by virtue whereof, &c. the 
defendant became liable“ ſupply the defect, 
where in truth the defendant does not appear 
from the premiſſes to be liable. There is no 
caſe where a declaration upon a bill of ex- 
change has been held good, without alluding 
to the cuſtom. Formerly it was neceffary to 
ſet out the cuſtom at large, and to ſhape it to 
the caſe. Afterwards it was held ſufficient to 
ſay that the bill was drawn according to the 
cuſtom of merchants. It will, perhaps, be 
ſaid that the court will take judicial eogniſance 
of the cuſtom. This muſt be admitted. But 
it ought to appear that the party grounds him 
ſelf upon the cuſtom. If debt be brought on 
a penal ſtatute, the plaintiff muſt ſhew that he 
relies thereon; otherwiſe the declaration 
would be bad, tho? the court is bound to take 
notice of the ſtatute as much as of the cuſ- 
tom. Perhaps it will be ſaid that in Ereſtine 
v. Murray, 2 Lord Ray.'1542, the declara- 
tion was: held good, tho? it did not alledge 
that the bill was drawn according to the cuſ- 
tom of merchants, and that it is there ſaid the 
court would take notice of the cuſtom with- 
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CASES DETERMINED IN "THE 


out its being ſet out, and if the bill as ſet out 


—◻ nin the declaration appear a good bill, it was 


Keefe 


. 


ſufficient. But there the court did not ſay 
that the declaration would be good without 
any alluſion to the cuſtom, and in that caſe 
the plaintiff concluded his declaration with 
ayerring that by force of the premiſſes and the 
cuſtom the defendant became liable, ſo that 
there was an alluſion to the cuſtom, and the 


ſmalleſt alluſion thereto, we admit would be 
ſufficient, Without the cuſtom there is no 
conſideration for the promiſe, and the court 


will not preſume a conſideration even after 
verdict. 1 Salk. 364. Where the giſt of the 
action is omitted, verdict does not cure, Coup. 
826. To have a matter preſumed after ver- 
dict, it muſt be in ſome degree put in iſſue. 
Crowther v. Oldßeld, 1 Salk. 364. Thus in an 
action againſt a drawer of a bill of exchange, 
the omiſſion of ſtating a demand on the ac- 
ceptor and notice, of non-payment, to the de- 
fendant, is not cured by verdict. Doug. 654. 
For the plaintiff. Judgment ſhall never be 
arreſted for an omiſhon in the declaration, of 
what muſt have been proved at the trial. 
2 Show. 233. In this caſe, if the plaintiff had 
not-proved at the trial a good bill of exchange 
according to the cuſtom, he could not have 
obtained a verdict. The words bill of ex- 
change,“ ex vi termini import it to be accord- 
ing to the cuſtom of merchants, and the bill 
ſtated in the declaration appears to be ſo, and 


the cuſtom being a general one, the court is 


bound to take notice of it. That, if the bill 
{et out be within the cuſtom, it is ſufficient, is 
expreſsly laid down in 2 Lord Ray. 1542. If 
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it be not within the cuſtom, calling it a bill 
within the cuſtom, will not make it good, 
3 Wil. 209. In Hardres 485, it was held 
that inſerting the cuſtom of the realm in the 
declaration. was mere ſuperfluity. and redun · 
dancy, 'The cuſtom of merchants relating 
to bills of exchange'is the cuſtom of the realm, 
and therefore (inſerting it would be mere re- 
dundancy...; In. the caſe in 1 Lev. 298, which 
has been ſo much relied on, the ſecond count 
was a 2 indebitatus for an accepted bill 
of exchange, and the damages were entire, 
and therefore judgment was arreſted, as a 
general indabitatus will not lie on an accepted 
bill of exchange, Hard. 485. 1 Vent. 152. 

On this day the Barons delivered their opi- 


pinions againſt the motion. 9 
Telverton Lord Chief Baron. I have con- 
ferred with my brethren on this caſe, and we 
are all clearly of opinion that the judgment 
ought not to be arreſted. I have looked into 
all the caſes that have been cited. Two of 
them are exactly in point. The firſt is in 
Hardres, 487. The words of the court are 
55 This courſe; of accepting bills being a ge- 
neral cuſtom amongſt all traders both within 
and without the realm, and having every 
where that effect as to make the acceptor ſub- 
ject to pay the contents, the court muſt take 
notice of that cuſtom, but the cuſtom does 


not extend fo far as to create a duty or debt.” 


And therefore wherever; debt or indebitatus 
- affumpſit has been brought upon an accepted 
bull of exchange, it has univerſally been over- 
ruled, becauſe the acceptance is but a colla- 
teral obligation. Here the queſtion is only 
whether the cuſtom is ſufficientiy alluded to. 

2 : | In 
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1787. In my opinion it is; for the bill as it appebrs 
Aon the face of the declaration, has all the qua- 


lities of a bill of exchange within the cuſtom 
of merchants. 
Aine and Murray, 2 Lord Ray. 1542, where 
the reſolution of the court was, that the law 
took notice of the euſtom of merchants with- 
out ſetting it out ſpecially, and if the bill as 
ſet out in the declaration appear to be within 
the cuſtom of merchants it is ſufficient. It is 
true, the caſe proceeds Befides after ſetting 
out the bill and acceptance, it is ſaid, inde 
ſecundum conſuetudinem mercatorum, the defen- 
dant became liable“ which the court held ſut. 
ficient. But that means no more than this, 
that if it were neceſſary expreſsly to refer to 
the cuſtom, that was ſufficient; and it is 
thrown in as a ſecondary reaſon auxiliary to 
the general one. But if the bill as ſet out in 
the declaration appear to be a good bill of ex- 
change within the cuſtom of merchants, I 
think the court are bound to take notice of 
the cuſtom without any expreſs reference 
thereto. In the ſame book page 281, there is 
a ſaying of Powel Juſtice, that the court 
would take notice of the Ler Merratoria, as 
that there is no ſurvivorſhip amongſt mer- 
chants, or of a general cuſtom ; but that a 
ſpecial cuſtom ought te be pleaded; as in an 
action upon a bill of exchange, -unleſs the 
plaintiff declare upon a cuſtom to ſupport the 
afſumpfit, the action will not be maintainable. 
Now is the law of bills of exchange leſs known 


than that of there being no ſurvivorſhip 


amongſt merchants? He takes that to be 
a ſpecial cuſtom which I think a general one. 
But even that affertion may be ſupported in 
yy | one 


The other caſe is that of Er- 
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one ſenſe ; that is, that it is neceſſary to ſet 


out the bill of exchange, ſo that it ſhould ap- 
pear.to be a good bill of exchange, within the 
cuſtom of merchants, for if the plaintiff de- 
clare that the defendant being indebted to him 
in a certain ſum of money for a certain accepted 
bill of exchange, aſſumed upon him to pay it; 
this certainly would be bad, and the caſe 
cited from Leuinx goes no further. | 
Power, Baron. This is the firſt declaration 
upon a bill of exchange, that I have ever met 


201 


1787. 


- Keefe 
againſt 
Archdeken, 


with, in which there was no reference or al- 


luſion to the. cuſtom of merchants, and there- 
fore I give no opinion whether this. declaration 
would be a good one upon a ſpecial demurrer, 
But now. it comes before the Court after ver- 
dict for the plaintiff. This caſe was very ably 
argued by. Mr. Downes, laſt term, in ſupport 
of the motion. But being after verdict, which 
plaintiff could not have obtained without pro- 
ducing at the trial a good bill of exchange 
within the cuſtom of merchants; and it bein 

admitted in the argument, that. this bill as 
ſet out upon the declaration is good within 
the cuſtom, I thought it clear upon the firſt 
argument, that the judgment could not be 
arreſted. It has now been argued again, and 
I continue of the ſame opinion, and for theſe 
reaſons, The courſe of declaring on bills 
of exchange; has varied exceedingly from 
time to time. Formerly the cuſtom was ſpe- 
cially ſet out, as if it were not a part of the 
law of the land, but merely a local cuſtom. 
Many inconveniencies aroſe from that mode 
of declaring. Afterwards it was held ſufficient 
by ſpecial pleaders to alledge that the“ Drawer 
$6 according to the cuſtom of merchants, 


made 
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CASES DETERMINED IN THE 


1787, © made his bill of exchange, &c.” and ſo it 
continued down to the caſe of Ereftine and 
Keefe Murray. There this very objection was made, 


. viz. that the declaration did not ſtate, that 
the bill was drawn according to the cuſtom of 
merchants. But the Court held, that if it 
appeared to be a good bill of exchange, as 
fet out in the declaration, it was ſufficient. 
However, they took hold of the allegation 
there that, © by reaſon of the premiſes, ac- 
cording to the cuſtom of merchants, the de- 
fendant became liable.” This they held to be 
a ſufficient alluſion to the cuſtom. So that I 
may ſay I have not been able to find any one 
caſe in print, where a declaration upon an ac- 
cepted bill of exchange, without reference 
or alluſion to the cuſtom has been held good. 
Therefore, I deſire to be underſtood to give 
no opinion upon it, had this objeQion come 
before the court upon a ſpecial demurrer, but. 
it being after verdict, to obtain which the 
plaintiff muſt have produced at the trial a good 
bill of exchange, as it appears to be upon the 
face of the declaration, I think the judgment 
ought not to be arreſted. 

Hamilton, Baron. I am of opinion with 
my brethren ; I think the declaration ſets the 
bill forth with all the eſſentials to make a good 
bill of exchange within the cuſtom. It would 
have been almoſt tautology to have ſaid that 
it was drawn according to the cuſtom. If 
the plaintiff had not proved the bill to be 
within the cuitom of merchants, he could 
not have had a verdict. | 


Motion refuſed. 


CRAWLEY 
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CRAWLEY againſt ARcHDALL and others. Cawley 
againſt 


| Archdall and 
HE declaration was for an aſſault and „ others. 


| battery, in the uſual form; but in the OY 7 
title of it, it was ſtated, that the plaintiff treſpaſs 2 , 
complained againſt the defendants, in a plea jcqges that 
of treſpaſs on the caſe. The defendant Arch- plaintiff com- 
dali pleaded, Firſt, the general iſſue, and pat e, in. i. 
ſecondly, /on afſault demeſne. Upon the trial, after verdict 
a verdict was found ayainſt him, with 500 l. mr og 
damages. A motion was made in arreſt of ing out the 

dgment,. grounded upon the variance be- wt Mn 
tween the title and the declaration ; and on 
behalf of the plaintiff a croſs motion was N 
made, to amend by ſtriking out the words, 
aon the caſe. | 

Mr. Caldbeck, the Recorder, and Mr. B 

for the amendment, . 

The charge againſt the defendant, and the 
nature of the action are fully ſet out in the 
declaration; the words on the caſe?” make 
no part of the charge. They do not miſlead 
the defendant. They are merely the entry of 
the officer intitling the declaration; and hav- 
ing been erroneouſly introduced, the Court 
will correct the miſtake, and order them to 
be ſtruck out. Here there is manifeſtly ſome- 
thing to amend by; for immediately after 
thoſe words follow theſe : © For that with force 
and arms, &c. &c.*”* And the whole declara- 
tion imports the action to be treſpaſs vi et 
armis, excepting thoſe words by which it is 
wrongly entitled. The grand diſtinction be- 
tween treſpaſs vi et armis and treſpaſs on the 
caſe, in this ſtage of the cauſe is, that in the 


former, 
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former, a capiatur is awarded, and in the lat- 


ter a miſericordia ; but the ſtat. 17 and 18 Car. 


Crawley 

againſt 
Archdall 

others, 


2. c. 12. has made that immaterial. By that 


and ſtatute it is enacted, that after verdict, judg- 
ment ſhall not be ſtaid or reverſed for default 


in form, or lack of form, or for want of 
pledges, &c. for omiſſion of vi & armis, or 
contra pacem; or for omitting miſericordia or 
capiatur; or for inſerting the one for the 
other, &c. but that all ſuch omiſſions, vari- 
ances, defeQs and. all other matters of like na- 


ture, not being againſt the right of the mat- 


ter of the ſuit, nor whereby the iſſue or trial 


are altered, ſhall be amended.” The amend- 
ment we ſeek, though not in a matter ex- 


preſsly ſpecified by the act, is certainly in a 
matter of like nature. It is not againſt the 
right of the matter of the ſuit ; nor would 
the iſſue or trial be altered by it. On the 
contrary, it goes in affirmance of the right, 
which has been found by the verdict, and it 
affirms the defendant's own plea and the iſſue 
he has ſupported. : For in order to ſee what 
the nature of the action is, the Court is not 
confined to the charge in the declaration, but 


may ſee what meaning the defendant himſelf 


has put upon it. He has here pleaded in a 
manner applicable only to treſpaſs vi & armis. 
He has pleaded /on aſſault demeſne, which he 
could not have pleaded to treſpaſs on the caſe, 
ſo that he is now eſtopped from ſaying that 
the action is not treſpaſs vi. & armis. And in 


Co. Lit. 303. it is laid down, that where the 


count, bar, replication, &c. are defective in 
point of form, they may be made good -by 
the plea of the adverſe party. The defendant 
cannot now queſtion the judgment which is to 

| | follow 
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follow the nature of his own plea. The cri- 
terion of the amendment ſought, is — Does it 


alter the plea, or the nature of the iſſue? In 


the King v. Ellames, Cas. temp. Hard. 44. 
the doctrine of amendment is fully gone into, 
and it is there ſaid, that in furtherance of 
juſtice, and in order to obtain the right be- 
tween the parties, amendments have been 
much extended. There are ſeveral authorities 
in the books to warrant this amendment. In 
treſpaſs if the venire or habeas corpora furato- 
rum be in placito debiti, it is amendable after 
verdict. 1 Roll. ab. 204. Il. 33. The iflue 
was in placito tranſgreſſionis, but the venire 
was in placito tranſgreſſionis ſuper caſum this 
held amendable. Lit. 54. A miſpriſion of 
the clerk conſiſts either in omitting or adding 
a thing which it appears he ought to have 
added or omitted of courſe ; and that is amen- 
dable, 8 Co. 160. In 8 Co. 159, other in- 
ſtances of amendment are given. After error 
brought, an amendment may be made in a 
matter not tending to deceive. Judgment 
againſt an executor de bonis propriis was amend- 
ed to de bonis te/tatoris, Doug. 110. n. Lord 
Mansfield's words in Sayer. v. Pocack, Cowp. 
408. apply ſtrongly to this caſe. © One is 
aſhamed and grieved that ſuch objections re- 
main ; they have nothing to do with the jultice 
of the caſe, but only ſerve to entangle, with- 
out being of the leaſt aid in preventing irre- 
gularity. Without conſidering whether it be 
within the ſtatute of jeofails or not, it is beſt 
to amend, to avoid a writ of error. By 
amending in the preſent caſe, the court will 
only make that right, which the defendant 
himſelf 
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himſelf underſtood to be ſo, by his going 
down to trial.” 


Mr. Attorney General, Serjeant Toler, Mr. 
Boyd, and Mr. Bur/ton againſt the amend- 
ment. The law of amendments in the plea 
fide of the Court of Exchequer, is the ſame as 
in other courts of law, which derive their ju- 
riſdiction from the original; for though it is 
not now the courſe of this court to file any bill, 
it was formerly the mode when this court and 
the King's Bench firſt took upon them juriſ- 
dition of matters of this nature after the diſſo- 
tution of the Aula Regis, and the practice is 
now to proceed as if an original had been ſued 
out, and to recite it in the title of the declara- 
tion; the title therefore may be conſidered as 
the original, and when the title is of one ſort 
of action, the deelaration can never change it 
to another, but if there be a variance between 
them, it will be fatal. The only queſtion 
then is, can the original be altered by the ſub- 
fequent declaration, which is founded upon it, 
and ought to follow it? Co. Lit. 303, a. The 
declaration is but the expoſition of the vrit 
and muſt be agreeable and conformable to it. 


In 3 Buls. 224, the original writ varied from 


the count, it was held bad and not amendable, 
and judgment arreſted, ſo in 1 Bulſt. 15 1, and 
Cro Eliz. 185. and 829. 2 Salt. 701. But the 
declaration is to be amended by the writ. 2 
Lutw. 1509. 2 Str. 1151. and 1162. Then 
if the declaration is to be amended by the writ 
this will be a declaration in treſpaſs on the 
caſe, and if it be ſaid that there is no writ, 
then there will be nothing to amend by, and 
they cannot amend at all, Lord Ray 771: in 
either of which caſes judgment muſt be * 

EUs 
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ed. The ſtatutes of jeofails only meant, to help 
caſes of mere form, and not to extend to mat- 
ters-of ſubſtance, which the amendment here 
ſought would effect, for it would alter the 
judgment and coſts, and by making the action 
treſpaſs vi et armis inſtead. of caſe, impoſe a 
fine to the King on the defendant, which he is 
not at preſent ſubject to. It would ſubſtitute a 
new form of action in the place of that which 
was firſt filed, whereas the ſtatutes only give a 
power to amend a variance in that already 
brought. | 
Great miſchiefs would ariſe if theſe two ac- 
tions of treſpaſs vi et armis, and on the caſe 
ſhould be ſuffered to be blended or confounded 
together; in all the caſes in the books where 
that queſtion was before the court, it was uni- 
formly decided againſt ſuch an attempt. Hard. 
60. 1 Lord Ray, 272. 2 Lord Ray 1399. 2 
Wils. 313. 2 Bur. 1114. 3 Bur. 1556. 
Telverton, Chief Baron. This comes be- 
fore the court on a motion in arreſt of judg- 
ment, and on a motion to amend the declara- 
tion by ſtriking out the words on the caſe. If 
it were ſimply a motion in arreſt of judgment, 
I ſhould think the inſertion of the words on the 
caſe a fatal objection; but on the motion to 
amend, a different conſideration is involved. In 
arguing againſt the amendment, the defen- 
dant's counſel have confounded a juriſdiction 
by original with an original juriſdiction ; than 
which nothing can be more different. Where 
the court proceeds by an original, which gives 
it juriſdiction, a variance between the count and 
the writ is fatal, for as the court cannot pro- 
ceed or entertain the matter without the origi- 


nal, it is incumbent on the plaintaiff to bring 
2 himſelf 
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himſelf within the writ; but where there is an 
inherent original juriſdiction in the court, it is 
very different; and that I take it every court 
has, that ſprang out of the Aula Regis, between 
its own officers and ſervants. It is on that 
ground we proceed here where the party is a 
debtor to the King, between the King's deb- 
tors and the defendant. It is on the ſame 


ground of juriſdiction that the Court of King's 


Bench proceeds in matters of a. civil nature, 
when the party is brought in for a breach of the 
peace. The ground of the judgment is a fine 
to the King, but to enlarge the juriſdiction 
they give the plaintiff leave to declare in any 
action, when once the defendant has been 
brought into their court. My brother Hamil- 
ton mentions to me a caſe in 1 Black. 462. that 
was much ſtronger than the preſent. There 
the bill of Middleſex was in debt for a penalty. 
The court there had no original juriſdiction. 
The bill ought to have been in Fed ald with an 
ac etiam in debt. Lord Mansfeld with the con- 
currence of the reſt of the court, gave leave to 
amend the bill on the file by inſerting the 
words, © treſpaſs ac etiam, in debt, though 
treſpaſs was neceſſary to give the court juriſ- 
diction ; ſo here if there had been abſolutely a 
bill on the file, we might give the plaintiff 
leave to ſtrike out the words on the caſe. But 
I do not know any diſtinction in this court be- 
tween the bill and the declaration; they ſeem 


to me to be the ſame. I do not believe that 


any bill ever was filed in this court diſtinct 
from the declaration, (a) and for this I appeal 
to 


(a) Vide Cro, Jac, 108, 109, where the court ſay that the want of 
an original writ out of Chancery is aided by 18 E/iz. but it extends 
not to proceſs, which is in nature of an original writ, and therefore 


it 


J e , .  E 


KING'S COURTS, DUBLIN. 


to the practice of the court. The declaration 


209. 


1787. 


is introduced in this manner :—A., B. com 


plains by his bill, the tenor- of which follows 
in theſe words, - and then goes on with the de- 
claration; ſo that the declaration is the bill, and 


the title is nothing more than the entry of the 
officer. The queſtion then is, can we amend 
the title by ſtriking out theſe words. Sup- 


poſe we ſtrike out all the words of the title, 


treſpaſs on the caſe, it will then run: John 
Crawley againſt Mervyn Archdall, &c. com- 


plains. It would then be the duty of the off. 
cer to give the action a proper name. This he 
has failed to do; then ' ſhould not we ſet it 
right? If the word zreſpaſs only had been made 
uſe of, it would have been good; then the 
words on the caſe are mere ſurpluſage. The 
declaration itſelf is in treſpaſs vi et armis, and 
the defendant himſelf has conſidered it as ſuch, 
for he has pleaded ſon afſault demeſne, which 


is only applicable to that action, and all the 


proceedings have gone on as in an action of 
treſpaſs vi et armis. 1 therefore think we 
may amend by ſtriking out the words on the 
caſe. The doctrine of amendments is well dif. 
cuſſed in Hardwicke's caſes 44. King againſt 


Ellames. It is ſaid, that if there be nothing to 


amend by, you cannot amend; but I think 
there is ſufficient here to amend by, and that 
we may give the action that name, which by 
its nature it arrogates to itſelf. 

Power, B.—If this motion to amend had 
been made in former times, even before the 


ſtatute 8 H. 6. C. 12. ſuppoſing ſuch a declara-. 


tion 


it hath been ruled that the want of bills upon the file in the King's 
Bench, (which are in nature of an original writ) is not aided; ſo the 
want of a bill in the Excheguer which is there in nature of an ori- 
ginal writ, | 


Crawley + 
againft 
Archdall and 
others. 
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tion to have been filed, it would in my opini- 
on have been next toa motion of courle; and 
if there had been no motion in this court, and 
error had been brought upon this objeQtion, 
the record would have been ſent back to be 
amended. The plaintiff by his declaration has 
 ſetforth his cauſe of action, (for the bill and the 
declaration in this court are ſynonimous terms) 
by this it appears to be an action of aſſault and 
battery: All the caſes. that have been cited 
apply only to the court of Common Pleas. Sup- 
poſe the action had been brought there, and 
the prœcipe for the vrit given to the officer; un - 
leſs you ſuppoſe him to be totally ignorant, 
tbe original muſt have been made out in treſ- 
paſs vi et armis. ' But here all that is to be 
laid out of the caſe. We mult take it on the 
face of the declaration, and by that it muſt 
ſtand or fall. The matter of the action is 
clearly there expreſſed to be in treſpaſs for an 
aſſault. By this motion to amend no alterati- 
on is deſired in the nature of the action or of 
the iſſue. Both were on the aſſault, and on 
that the parties went to trial. What is it that 
the plaintiff ſeeks to alter ? It is the blunder of 
the clerk or the overſight of counſel, and one 
could ſcarcely ſuppoſe it to be the latter ; but 
which ever it was, it could have been afnend- 
ed before any of the ſtatutes of amendment. If 
it were to alter the nature of the action, or any 
how vary the record, ſo as there ſhould bea 
different iſſue, no court would alter it; but all 
that is deſired is to ſtrike out the words on the 
caſe, and then the declaration will be in ſtrict 
form. But though this were not amendable 
at common law, it falls directly within the ſta- 


tute 
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tute 32 H. 8. (a). The amendment ſought 
is not againſt the right of the ſuit, neither does 
it alter the iſſue, (the defendant has pleaded 
ſon aſſault demeſne) and if it do not, the mil- 
take is clearly amendable under the ſtatute as 
well as by common law. | 

Hamilton, B.—The plaintiff muſt in every 
caſe, if he recover at all, recover ſecundum 
allegata et probata. The allegata diſcloſe the 
nature of the action, and the law gives it a 
name. Here it is clearly an action vi et ar- 
mis, but then there are words thrown in which 


are contradictory ; ſhall we overſet it for this 


miſ-nomer.. The caſe in Blaciſtone is much 
ſtronger ;_ there the court allowed the word 


treſpaſs with an ac etiam in debt to be inſerted 


in order to give the court juriſdiction. 

Merge, B.— The counſel, who have argued 
againſt the amendment, have failed in the 
principles from which they have drawn their 
concluſions. They have argued as if this court 
had no original juriſdiction. Nothing is more 
clear than the contrary. They ſay the bill is 
the original, but in that Gy ave failed alſo. 
Where there is an original, the ſubſequent 
part of the record can not vary from it; but 
that is becauſe the original gives the juriſdicti- 
on, but here we have juriſdiction without an 
original. | 

er Curiam. Amend the declaration by 
ſtriking out the words on the caſe.” 


CasTLEs 


Ch. 30. Eng, 33 H. 8. Se. 2, ch. 3 Iriſh. 
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ſary note paya- 
ble after date. 
Afi non accre- 
vit, &c. is the 
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ture of Lmitati-- 
ons. 


CASES DETERMINED IN THE 


w 


4 oo 


Casriks v. e Naschter of 
1150 WILLAAn n 4 | 
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AE plaintiff declared on'a orouilifory: note 
made by the teſtator, dated 2d of No- 
WIA 1778; for 561. 9s. payable three months 
after date, with intereſt from the date. Pleas 
non aſſumpfit ; and 2dly. That the cauſe of ac- 
tron in the declaration mentioned, did not ac- 
crue within 6 years" next before exhibiting the 


bill. 


To this ſecond plex the bang demurred 
generally. 7 
The Recorder for the plaintiff. The plea 
in this cauſe ought to have been non afſump/it 
infra ſex annos; for where the action ariſes 


out of the afſumpfit-itlelf, non aſſumpfit infra ſex 


annoys is the proper plea, but where. it ariſes out 


of ſomething collateral to the promiſe, it ſhould 
be actio non accrevit &c. as a promiſe to pay 

for what ſhall be provided for a third — 24 
Here the making of the note is the cauſe of ac- 


tion, and by the ſtatute it creates a preſent debt, 
Debitum in præſenti ſolvendum in Futurv ; and 
the rather in this caſe, becauſe the note is pay- 


able with intereſt from the date. The plaintiff 


could not have replied that the action did ac- 
crue within ſix years, for that would have been 
a departure from the declaration, in which he 
alledges it to have accrued in the year 1772. 
Bull. N. P. 160. (Dub. Ed. 1773). to 
indebitatus aſſumꝑpſit to pay on demand, the de- 
fendant pleaded non : affumpfe t infra ſex annos, 

and 
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and on demurrer it was held good, for an inde- 1787. 
ditatus aſſumpſit ſhews there was a debt due at 
the time of the promiſe, but if the promiſe had Ferrer 
been of a collateral thing, it would be other- merchane. 
wiſe; in ſuch caſes non accrevit would be the 
proper plea.” 2 Salk. 422. 1 Mod. 70. Cro. 
Car. 139. BOT IS BO nt 

Mr. Paul and Mr. Dickſon contra. This 
plea is not only proper, but the ſtatute 
could not in this caſe have been properly plead- 
ed in any other way; actio non accrevit is a 
good plea of the ſtatute in all caſes; but there 
are ſome in which non aſſumpſit infra ſex annos 
is bad, as when the promiſe is executory; to 
be done on a future day. The words of the 
ſtatute are—that the action ſhall be brought 
within fix years next after the cauſe of ſuch _ 
action or ſuit hut not after. Immediately af. 
ter the paſſing of the act, it was,uſual to plead _ 
the ſtatute at length in the words of it; and 
there is no one caſe in which it was decided, 
that actio non accrevit is bad in any caſe; the 
reply to it is as ſimple as poſſible; namely that 
the cauſe of action did accrue within fix years. 

1 Vent. 191. 2 Salk... 422. 10 Mod. 311. 3 
ſhew this plea to be proper, and Lut. 1607. 2 
Keb. 874. 1 Mallory 330, ſhew that non aſump- 
fit infra ſex annos would in this caſe be a bad 
plea. As to the note being payable with inte- 
reſt ; neither the principal nor the intereſt 
could be demanded till the three monrhs had 
expired; then and not till then the right of 

action accrued. 

Power, Baron.—There is no doubt non af- 

ſumpſit infra ſex annos would have been a 
bad plea in this caſe, for the promiſe was 

made long before the right of action accrued, 


The 
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1787. The right of action did not accrue till three 
months after the date of the note, and conti- 
ng nued till February 1785. In all caſes where 
Merchapt. the right of action does not accrue at the time 
of the promiſe, in order to take advantage of 

the ſtatute of limitations, the plea muſt be ac- 


110 Non accrevit. 


#1, Per. Cur. Demurrer over ruled. 
Burroughs 8 ; | 
oo 3 BuRRouUGHs v. TAPE. 
Tueſday, 
8th May. 


Caſe for a ma- ASE for a malictous proſbebtion. The de- 
322 claration ſtated an indictment for felony, 
record — N an a kewl at the ſeſſions of Oyer and 
1 Terminer for the county of Waterford, before 
3 Kelly and Sir Samuel Bragtrerr Juſtices.— 
. At he trial the record produced was of an ac. 
* ie quittal before Lord Earlsfort, and the Lord 
wh hand cob -hief Baron. Verdict for the plaintiff, ſubje& 
tion. It is a to the opinion of the court, whether the vari- 
tatal variance. ance between the declaration and evidence was 
material, The court held that it was fatal, 
without argument, and a conv was en- 


tered. 


LoNo 
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; n EB go 6 | 1 
Loro, Leſſee of Lord TaimLEsToON, againſt * 
BarTHOLEMEw BARNEWELL, Executor of oy 
Jos EFH BanxneweLL, f TyYRREL O'Rsei LLY Barnwell & al, 

and Jonn Sur ro Wm. N CL 


THIS was a demurrer to a fire facias 4 ſcre facies 
upon a recogniſance entered into, upon ande on error 
bringing a writ of error on a judgment of the * e 
Court of Exchequer. The ſcire facias recited, fendants ac. 
that the plaintiff had recovered againſt the knowledge 
teſtator Jeſeph, in a plea of treſpaſs and ejec- wenne gad ws 
ment, his term, and alſo 2327. .10s. for his :» thc farure in 
damages, prout, &c. ; that the defendant Bar- bella no 
| tholemew, .executor of the ſaid Fo eph (who ſtatute requires 
ſoon after ſaid judgment died) ſued out 2 mir rg 
writ of error teſted the zoth of May 1782, and ſtaling 
&c. ; that defendants on the 5th of June 1782 CEN 
acknowledged themſelves jointly. and ſeverally award of cons 
bound to the plaintiff in the ſum of 50c/, 3n4 nonpay: 
for the ſaid Bartholemew, executor of, &c, in ES 
the ſaid plea of treſpaſs and ejectment of a farce being 
. . without a con- 
farm, according to the form of the ſtatute in ſuch dition) held 
caſe made and provided, upon a writ of error bd on general 
returnable, &c. prout, &c. ; that the judgment 
was affirmed, and that it was further conſider- 
ed, that the ſaid Bartholemew, executor of, &c. 
ſhould pay to the plaintiff the ſum of 276/. 
114. 2d. the double coſts of the ſaid plaintiff, 
aſſeſſed by the ſaid court, for delaying the 
execution, &c. prout, &c, and then concluded 
that nevertheleſs the ſaid Bartholemew hath 
not paid to the plaintiff the damages afore- 
ſaid, amounting to 231/. 118. as alſo the ſaid 


276l. 
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1787. 
61 
Long 
againſt 

Barnwell & al. 


CASES DETERMINED IN THE 


2761. 11s. 24. the double coſts, &c.— The 
defendant prayed, and had oyer of the recog- 
niſance. They therein had acknowledged 
themſelves © jointly and ſeverally bound to 


the ſaid John. Long, leſſee of the ſaid Thomas 


Barnewell (commonly called Lord Trim/eftown) 
in the ſum of Fool. ſterling, for the ſaid 
Bartholemew, executor of, &c. in a plea of treſ- 


. Paſs and ejectnient of a farm” according to the 


Vorm 9 the flatute in Fuch caſe made and pro- 
vided, upon his Majeſty's writ for correcting 


| errors returnable, &c.” The defendants then 
| demur to the: ſcire facias. 


The demurrer was argued by the Attorney 
General, Mr. Welfe, and Dr. Duigenan for the 


' defendants ; ; and by 'Serjeant Fitzgerald, Mr. 


Duquery, Mr. Butler and the Recorder for 


it the plaintiff. | 


For the Jefelidants. The ground upon 


3 which this demurrer has been taken is, that 


the recogniſance is void, having been entered 
into under colour of a ſtatute, whereas there 
is no ſtatute requiring ſecurity on ſuing a writ 
of error, in a caſe ſimilar to the preſent. The 
Stat. 10 Car. 1. Se. 3. ch. 8. is the firſt 
which requires ſecurity to be given on ſuing 
out writs of error. It extends only to per- 
ſonal actions; whereas this was an eſectment 
on the title. The next is 17 & 18 Car. 2. 
ch. 12. § 3, 5. which extends the proviſions 
of the former to writs of Dower and Ejectione 


firme. But neither of theſe ſtatutes inflicts 
double colts, and in the latter it is particularly 


provided that it ſhall not extend to writs of 
error brought by executors or adminiſtrators, 
as this was. The next and laſt is 7 W. 3. ch. 
25. Which inflicts double colts, and extends 

to 
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to Trover; Covenant, Detinue and 7. reſpaſs. 1787. 
So that this is the only ſtatute that can ſeem 


to warrant this recogniſance. But this very 


ſtatute perpetuates the 17 & 18th Car. 2. e 


which contains the exception of writs of error 
brought by executors. Beſides, the word 
Treſpaſs there does not extend to ejectments 
on the title. Theſe acts were made only to 
accelerate the payment of money in perſonal 
actions; whereas an ejectment is a mixed 
action. It favours of the realty. The land 
itſelf is recovered by it, 5 Co. 105. Aldens 
caſe, 9 Co. 77. b. Petoe's caſe. So that it muſt 
be admitted that there is no ſtatute requiring 
this recogniſance; and yet in the recogni- 
ſance it is expreſſed that the defendants are 
bound according to the ſtatute. This averment 
diſtinguiſhes the preſent caſe from that of 
Johnſon v. e 2 Ld. Ray. 1459.—2 Stra. 
745. where the recogniſance entered into by 
the executor (upon ſuing a writ of error) was 
conditioned to pay the ſum recovered with 
the damages and coſts, if the judgment ſhould 
be affirmed. There the obligation was not 
that they were bound according to the ſtatute, 
and the court held that tho' the executor was 
not obliged to give ſecurity ; yet he having 
done ſo, the recogniſance was good at com- 
mon law, and he was bound by it. But here 
the defendants are only bound according io the 


ſtatute, that is, not at all, for there is no ſta- 


tute binding them. You cannot award exe- 
cution according to a ſtatute which does not 
exiſt, It cannot be objected that we have not 
prayed oyer of the condition. To lay a ground 
tor that objection, it mult firſt be preſumed, 
that there is a ſtatute according to which the 


defendants 
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1787. defendants are bound, and next, that a con- 
c dition was annexed to the recognizance, pur- 


CASES DETERMINED IN THE 


| Long ſuant to the ſtatute. Whereas there is no ſuch 


— A ſtatute, nor in fact was there any condition 
annexed (a). So that the recognizance is an 
abſolute one, and imports that the defendants 

are bound to pay 500. whether the judgment 

be affirmed or not. It is therefore the purchaſe 

of a writ of error, which, clearly, no ſtatute 
, requires. 1051 | x 

For the Plaintiff. The queſtion whether 

the executor was bound to enter into the re- 


cognizance may be laid out of this caſe. For 


though he were. not obliged, yet having given 
it, he is bound by it, as is determined in 
Johnſton v. Laſerre. Nor can an objection be 
made here to the award of double coſts, if 
wrong it ought to be remedied elſewhere. It 


is not pleadable to the /cire facias, 2 Inf. 470. 


Cowp. 728. But it is {aid that there is an ex- 


ception in favour of Executors ; then it ought 


to have been pleaded as was done in Johnſton 
v. Laſerre. Beſides the exception relates on- 
ly to caſes where the judgment was againſt the 
executor himſelf, and with reaſon ; for a judg- 
ment againſt teſtator affects the real as well as 
perſonal aſſets; and were not the executor to 
give ſecurity for coſts, upon ſuing error, the 
heir (in whoſe favour there is no exception) 
would procure the executor to conteſt the 
judgment upon cheaper terms than he himſelf 
could. In Johnſton v. Laſerre the court ſaid 
that though the executor was not obliged to 
enter into a recognizance conditioned in the 
manner preſcribed by the ſtatute, yet having 


ſo 


(a) The record being ſent for, the re cognizance was found to be 
without a conditior, | | 


* 
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ſo done he was bound by it. What difference 1785. 
then is there in ſubſtance, whether the con 
dition purſuant to the ſtatute be ſet out verba- Long 
tim, or only alluded to, as it is here ? ſhall it n_ al. 
be ſaid in the firſt caſe, that becauſe you have 
not ſaid that the recognizance is according to — 
the ſtatute, when in fact it is ſet out ſo, you 
ſnall be bound by it at common law; but in 
the latter, where you ſay it is according to 
the ſtatute, when in fact it is not ſet out ſo, 
that you ſhall not be bound by it. 
This caſe ſtood over for judgment till to 
day. 
. elverten, Ch. Baron. I have looked into the 
caſe of Fohn/ton v. Laſerre reported by Lord 
| Raymond and Strange, and I do not find the re- 
cognizance in that caſe was expreſſed to be ac- 
cording to the ſtatute; it was a recognizance 
entered into by an executor. voluntarily, with 
ſuch a condition as the ſtatute directs, but no 
reference was made to the ſtatute, and the court 
held that though the executor was within the 
ſaving of the ſtatute, and need not have en- 
tered into the recognizance, yet having done 
ſo, it was good at common law; which of itſelf 
ſhews that there was no reference to the ſtatute, 
whereas here there is, and the ſtatute requires 
no recognizance. This is a recognizance for 
5ool. abſolute, and the ſcire faciat ſtates a 
breach of condition, ſuppoſed to be annexed, 
according to the ſtatute ; whereas it appears in 
the pleadings, and in fact, that there was no 
condition at all ; which is very extraordinary, 
for all the recognizances in the ſame roll have 
conditions annexed to them. Suppoſe, without 
any reference to the ſtatute, a recognizance 
were entered into without any condition, and a 


- | : ſcire 
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1787. a ſcire facias thereon ſhould aſſign a breach of 
wW—— condition which in fact did not exiſt, would 
os. not that of itſelf be ſufficient to damn the 
Barnwell & al. ſcirè facias. 8 | | 
TS Per. Cur. Demurrer allowed. 


Same day : | | * 7 
.. Cas80N v. SAN KEY and TR Evox, Sheriffs. 


key and Trevor. 

In an action A CTI ON on the caſe for a falſe return 
againſt a Sheriff f . f . . 4 | 

for a falſe re- of a writ of fieri facias. The declara- 


turn to af. fa. tion ſtated, that the plaintiff had obtained 
the nt ae judgment as of Trinity Term laſt, againſt one 
that the debt Doyle for g6/. and 21. 4s. 1d. coſts; that on 
was unrated 1 Sth June following, he ſued out a f. fa. in 
ſuing execution, order to have that judgment executed, and 
good on Pe that by virtue of that writ the preſent defen- 
dants ſeized goods of Doyle to the amount of 
51. 2s. 5d. duly marked at the foot 7 the writ, 
and then to defraud the plaintiff returned 
nulla bona. To this declaration a ſpecial de- 
murrer was put in, and the cauſe aſſigned was, 
That it did not alledge that the ſum recovered 
remained unpaid on the ſaid 1 5th day, of June, 
the day of ſuing out the execution. Other 
objections were taken at the bar, but not be- 
ing of ſubſtance, the Court took no notice of 
a. 5 | 
For the demurrer, Mr. Duquery and Mr. 
Pre/ton cited Plowd. 122. where in an action 
againft a goaler for an eſcape, it was held that 
where the plaintiff did not exprelsly alledge that 
the debt was due, it was bad. They =_ 
cite 
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cited this precedents from the' Pleader”s Af. 
ant, 207. & 209. where ſuch an averment is inE e 
troduced; and argued, that varying from tbe re 
uſual form of pleading is dad on a peel de- — 
murrer. Trevor, 


The Recorder contra. The chjekkton hs 


that the plaintiff does not alledge that the'debt + 


was unſatisfied at the time of ſuing out execu- 
tion. Such an allegation is not neceſſary. If 
the judgment were ſatisfied, no officer would 
have iſſued execution. If it were alled ed, the 
defendant could not have traverſed it. Until 
the act 6 An. c. 10. impowered the defendant 
in the action, he could not have pleaded pay- 
ment either to a ſcire facias or to debt upon 
the judgment; and be is the only perſon in 
whoſe! iv it lies to ſay the debt was paid: 
he only could have had an audita querela. 
The 4 in Phwden, was debt againſt a goaler 
for an eſcape,” there it muſt be averred that 
the debt was due, that being the giſt of the 
action. But this action is founded on the 
mis Feaſance- or non-feaſance of the officer, and 
therefore it is not neceſſary” to aver that the 
plaintiff had ſuſtained any injury, 1 Rol. Rep. 
47. In an action for an eſcape againſt a ſhe- 
riff, exception was taken that it was not al- 
ledged that the debt was unſatisfied. But per 
Curiam it all be intended. 2 Cro. 2:56 if a 
declaration ſhew a misfeaſance it is ſufficient, 
though it ſhould not ſhew any injury ſuſtained 
there 1 But ſecondly, if it were neceſſary 
that it ſhould” appear in the declaration that 
the debt was unſatisfied; it does, in fact, ſo 
appear; by neceſſary implication and direct in- 
ference; and a direct averment is not neceſſary 
unleſs the action ariſe on a condition prece- 
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dent. It is here averred that the ſheriff ſeized 
to the amount of 511. 35. 3d. which was then 
duly. marked on the foot of the execution, and 


= by 6 An. c. 7. ſ. 1. it is provided, that on ſu- 


ing execution a certificate ſhall be lodged of 
the ſum demanded as due in good cience 
after all equitable deductions — and that 
ſum ſhall be marked on the foot of the writ of 
execution, and that the ſheriff ſhall not levy a 
greater ſum than that marked, The declara- 
tion ſtates that 514; 35. zd. was duly marked, 
and that by 1 Bo — hy implies that 
the ſum; was then unpaid. The ſum marked 
25 all that the ſheriff. .has to look to, and there- 
ore ſince the ſtatute, it is better, as between 
the ſheriff and the party, to ſtate that the ſum 
Fs duly, marked on the foot af th writ, than 
it was due. 
Ar. Pre/ton. in reply. | The declaration can 
only. be ſupported. by, intendment, which on 
ſpecial demurrer cannot be made. Polyblank 
V. Hawkins, Doug: 314. [be ſtatute of Anne 
was only made to confine the execution to the 
tum, ja . due, i in order to prevent the part 
ing into equity, and does not at ] 
p ü form, of pleadin This caſe ſtood 
over, that the KT — might look k into. the Prece- 
1 — Chie Baron. 1 have examined 
the precedents, and find they warrant the diſ- 
tinction I took yeſterday upon the argument 
of this caſe, namely, that in actions for an 
eſcape; it is neceſſary to alledge that the debt 
was unpaid at the time of the eſcape, for that 
is the giſt of the action, the bare ſuffering of 
the eſcape will not make the ſheriff liable if 
he debt had previouſly been paid; it is the 
15 ſuffering 


Kitas COURTS, DUBLIN«. 


ſuffering him to eſcape while the debt remains 
unpaid, that makes the ſheriff liable. But in acti- 
ons on the caſe for a falſe return it is otherwiſe; 


223. 
1 787. a 


— 


D, 


there there is no occaſion to aver that the debt 3 


was unpaid otherwiſe than by ſetting out the 
judgment, Lily's Ent. 4-60. Vidian 6 — 
1 Mallory. Lord Raym. Ent. 

_ Poucer, Baron. The ſpecial canta 66; 1 


murrer aſſigned is not to be —— by anỹx 


authority, or upon any principles. The ob- 
jection is, that it is not alledged that on the 


r5th day of June, the day of ſuing out the 


execution, the debt was dunfatisfed. That 
cauſe cannot be ſupported as a defect of ſub- 
ſtance or a defect of form. If the debt had 
deen ſatisſied, the certificate of the ſum. due 
could not dave been made, and without it the 
officer could not iſſue execution. The ers 
facias therefore of itſelf is evidence that it was 
due. If i the precedents had uniformly ſtated 
that the debt was due, we ſhould certainly have. 
purſued the eſtabliſhed mode, but there is not 
a ſingle inſtance, (for I do not pay any regard 
to the book that has been cited, ) where it is 
alledged that at the oe of fuing execution the 
debt was unpaid- 

Hamiitun and Metge, KDarous, concurred... 
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His cn eee Couit upon a n. 
murrer to a declaration in covenant for 
non - pay ment of rent: The declaration ſtated, 
that, Whereas William Moore; deceaſed, on 
the-6thi Fanuaiy 21776, by a certain deed be- 
tween him and the defendant, ſet and: to farm 


general — let to the defendant, the premiſſes therein 


named for the term of: ſeven years from iſt of 
November then laſt, provided ihe perſont named 
ar ver in the article:under.which>the faid Wil. 
liam Moore, deceafet,” held the pr ghee Ag e ente 
/e long live. He the ſaid Geo ore yield - 
ing and paying, &. It then ard the cove- 
nant for the payment of 'the rent 545. 170. 6d. 
by balf-yearly payments during the ſaid term; 
the entry of the leſſee, and generab perform- 
ance on the part of the leflor and his Executors 
and aſſigns, a breuch in the non. payment ok 
96 fl. 3s. 9d. for fixgytars and-an half's rent 
ending the ſt of May 178 2. Toth decla- 
ration the defendant demurred. generally. 

Mr. Bunſton and: Mr. Mayne in boppott of 
the demurrer. This aQion is brought upon 
the covenant for payment of the rent during 
the term, that is for ſeven years from the No- 
vember then laſt paſt, provided the lives nam- 
ed in the article ſnould ſo long live; ſo that 
the defendant was not bound to pay longer 
than during the continuance of the lives; if the 
lives have fallen, the term and the obligation 
to pay have fallen alſo, and if the defendant 
den ur and en to trial, the plaintiff to 
| c entitle 


* 
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entitle himſelf to a'verdi&'muſt have proved 


the ſubſiſtence of the lives during the time fo 
Moore 


12. 


which the rent was ſought ; and the rather that 
in this caſe the leſſor appears to have but a de- 
rivative intereſt himſelf depending on the fame 
lives. It is a principle of pleading that every 
thing neceſſary to be proved at the trial muſt 
be averred in the declaration, in order to en- 
able the court to give judgment. It may be 
laid that the plaintiff might have declared, ac- 
cording to the operation of the article,” on a 


demiſe for ſeven years, without faying any 


thing of the lives; but having ſtated that it 
was determinable upon the fall of lives, he 
ought to aver their continuance, and it cannot 
be preſumed that they are in being, for on a 
declaration the court cannot preſume or intend, 


at leaſt in favour of the pleader. Plot. 202. 


Here it does not appear from the declaration 
that the lives exiſted an hour after the demiſe, 
and if they did not, the plaintiff is not entitled 
to recover. Their exiſtence is a material fack, 
and if averred might be traverſed. The con- 
tinuance of partieular eſtates, as of tenant in 
tail or for life, muſt be averred. Co. Lit. 303. b. 
and cannot be intended. Plow. 431. and in 


Plow. 31. it is ſaid, a plea of a leaſe pur auter 
vie is not a good dar without averring the life 


of ceſtui qui vie. Plow. 264 8. P.— 1 Mad. 
217. Avowry on a leaſe for 99 years if 
A. B. and C. ſo long lived, held bad for want 
of an averment that one 'of them was alive. 
2 Mod. 93. S. C. Many caſes are cited in 5 
Com. Dig. Tit. Pleader C. 66, where an aver- 
ment of the continuance of the life was held 
not neceſlary ; but in them it was apparent by 
neceſſary implication on the face of the decla- 

ration, 


225 


178 


7. 


re. 
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Moore 
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1787. Here it is not averred that the leſſee or any 
one under him held during the term. The 


10 Car 1. and 17 & 18 Car. 2. enact that after 
verdict, want of an averment of a life of 
ceſtui qui vie ſhall not be taken advantage of; 
that ſeems to imply that before verdict it would 
be fatal. ot OT en 
Mr. Blackburne and Mr. R. Johnſon, contra. 
In this caſe no averment of the continuance 


ol the lives was neceſſary; this caſe is different 


in its principle and conſequences from thoſe 
that have been cited; the eſtate conveyed is 
not a; leaſe for thoſe lives, but for years de- 
feaſible by the fall of them; an event which 
was a condition ſubſequent; and the principle 
is, that where the eſtate is to commence upon 
a condition precedent, the performance of it 
mult be averred; otherwiſe, if the eſtate be 
to be defeated by a condition ſubſequent, for 
the party is not obliged to ſhew any thing 
againſt himſeif; that is to be ſhewn by the ad- 
verſe party, Ughtred's Caſe. 7. Co. io, Here 
the eſtate paſſed by the demiſe. All the caſes 
cited are of real or mixed actions where the 
title to the lands was in queſtion, and there 
continuance of the eſtate was neceſſary to en- 
title the party to recover. But the preſent 
is a mere perſonal action for rent which by 
the demurrer is admitted to be due. The 


right to the arrear remains after the determi- 
nation of the eſtate. Ihe rule in Co. Lit. 303. b. 


relates only to caſes where the title to land is 


in queſtion. It is ſaid, the plaintiff's is a de- 
rivative intereſt; admitting it to be ſo, and 


even that the plaintiff had no title, yet the 
defendant is eſtopped by the indenture to 
conteſt it. The plaintiff, it is admitted, might 
| ; have 
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have declared on the demiſe for ſeven years 
abſolutely ; if ſo, the mentioning of the lives 
is mere ſurpluſage, and averring their conti- 
nuance is unneceſſary; nor would it be neceſ- 
ſary for the plaintiff to prove it on the trial. 
But even if it were neceſſary that the conti 


nuance of the lives ſhould appear on the de- 
claration, it does ſo here by neceſſary impli- 


cation, which is: ſufficient. This being a gene- 
ral demurrer, admits every thing that is w 
pleaded, and it is averred that 961“. gs. gd. 
for ſix years and a half's rent, was due and 


owing to the teſtator. That is a ſufficient. 
averment that the lives continued ſo long, for 


otherwiſe ſo much rent could not be due. 
The implication is as ſtrong here as in Cro, 
Fac. 622. where the words fermino nondum 
finito, were held to be a ſufficient averment 
of the exiſtence of the life, and in 2 Lev. 88. 
in cogniſance for rent by the bailiff of the te» 
nant for life, an averment that the rent was 
in arrear*” was held ſufficient on a ſpecial de- 
murrer. FFF 
This caſe was argued yeſterday, and this 
day Telverton Ch. Baron, delivered the opi- 
nion of the Court. In this caſe we are all of 
opinion that the demurrer mult be overruled, 
and that judgment muſt be for the plaintiff. 
It is an action of covenant for rent arrear.— 
The plaintiff declares on a covenant contained 
in a leaſe for ſeven years, provided certain 
perſons mentioned in an article alluded to in 
the leaſe, and mentioned 1i the declaration, 
ſhould ſo long live. To this there is a 


neral demurrer, and the only cauſe aſſigned at 
the bar is, that there is not a direct averment, 
that the lives named in the article were in 


exiſtence. 
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exiſtence. I have looked into all the caſes that 
have been cited, and cannot find that a direct 


averment that the life was in exiſtence is at all 
neceſſary. The whole doctrine is laid down 
in 5 Com. Dig. Title Pieader. C. 66. Ld. Chief 
Baron Comyns,.in laying down the law on this 
point begins thus: An implication that a 
life continues is ſufficient?” to ſupply the want 
of an averment, and puts ſeveral caſes of im- 
plication, one of which is directly in the point. 
The firſt is an ejectment for a rectory, if it 
ſhould be found that the rector fuit & adbuc 
et ſeiſitus, it is a ſufficient averment of his life. 
So in ejectment on a leaſe for years if the leſ- 
ſee live ſo long, even the common words 
quod ejecit termino nondum finitog'are a ſufficient 
averment of the life of the leſſor. So if the 
plaintiff - claiming by leaſe from the tenant for 
life, ſay. virtute cuj us fuit & adhuc eſt poſſeſſion- 
atus, it is ſufficient. So in conuſance as 
bailiff of huſband and wife ſeiſed in right of 
the wife who was tenant for life, to ſay that 
the rent was in arrear” is a ſufficient averment 
of; the life of the wife. That caſe is directly 
in the point, for in the declaration it is averred 
that 9611. 36. gd. of the rent for ſix years 
and a balf ending May 1782, was due and 
owing. Lord Ch. B. Comyns alſo cites 2 Lev. 


88. Which has been cited on both ſides, and 


Lotd Hale there ſays, in aretro exiſtente is 


quaſi an averment, and good after verdict or on 
a general demurrer. | Twwi/den and another 
Judge held it well enough even on a ſpecial 
demurrer. This is in point, and meets the 
queſtion, where it is on a general demurrer. 


Per Curiam. Demurrer over- ruled. Leave 


to plead refuſed. 


15 


RING'S- COURTS, DUBLIN. 1 


: V 1787. 

Leſſee of D'ESTERRE v. HART. | 
] N for non-payment of rent, 8. me day. 
judgment by conſent, a writ of enquiry Leſſee of 


iſſued to aſcertain the damages, the jury found — 
only 6d. damages, and 6d. coſts. Mr. O'Neil Han. 
moved to ſet aſide the writ of enquiry and 


the finding, alledging as a reaſon that the of. judgment in an 
ficer had refuſed to iſſue execution for the en 
colts de incremento, as it was the practice in ſuch racate his da- 
caſes, for the jury to find the amount of the mages and nave 
bill of coſts in damages. Mr. O'Neil obſerved his cots de; 
that the plaintiff might "releaſe his damages increments, 
and have execution without a writ of enquiry. 
Lilly's Entries, 506. _. 
Power B. If that practice hn crept into 
this court it is high time it ſhould be altered. 
It is not warranted by any principle. of law, 
or the practice of any other court. The plain- 
tiff, if he releaſe his damages, may have judg- 
ment without a writ of inquiry, and may have 
execution for his colts. de incremento as in com- 
mon caſes.. See what an injuſtice ſuch a prac- 
tice occaſions; if the jury ſhould not chuſe 
to find the bill of coſts in damages, the plain- 
tiff cannot recover them. 
Lelverton Ch. B. And if they ſhould find 
the colts in damages, the plaintiff would ne- 
vertheleſs have a right by law to claim his 
colts again. 
Per Cur. Let the writ of enquiry be ſet 
aſide for havi ing iſſued e ; let the 


. 
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1787. plaintiff releaſe his damages, and the officer 
i ive execution for the colts de incremento as in 
the uſual way. 


 K11.3EE againſt Gore, Adminiſtrator of 
Thurſday | | Brooke. n 
2noth May. N 


An adminiſ- O aſſumpſit on a bill of exchange drawn 
ways pions. T by the inteſtate, and indorſed to plain- 
og nor 23 24. tiff, the defendant pleaded non aſſumpfit only. 
miſſion of d. The plaintiff obtained a verdi@ and judgment 
„. de bonis teſtatorit. Upon a fieri facias de bonis 
teſtatoris, the ſheriff returned a devaſtavit, 
having held an inquiſition and charged the 
inqueſt to find a deva/tavit, he conſidering the 
plea of non afſumpſit and judgment thereon as 
conclufive evidence of aſſets. POS Ws. 19 

Mr. R. Johnſon moved to ſet aſide the 
finding for mifdireQion. On the other ſide 
Mr. O'Neil and Mr. Scriven cited Legate v. 
Pinchion, Cro. Fac. 293. Rock v. Leighton, 
Sal. 310. . Lord Ray. 589. S C. and Ram ſden 
v. Jackſon, 1 Atk. 294. In Cre. Fac. 293. it 
was held that the plea of non aſſumpſit was an 
admiſſion of aſſets; and Lord Coke *< willed the 
ſtudents to obſerve that that was then adjudg- 
ed by all the Ju ges and Barons of all the 
Courts”. In Salk. 310. it was held that if an 


. . 


executor confeſs, or ſuffer judgment by default 

he admits aſſets in his hands, and is eſtopped 

to ſay the contraty. And in 1 Ark. 294, where 

the queſtion was, whether xn ef factum admit- 

ted aſſets; Lord Hardwicke ſaid that he had 

ſeen Lord Holt's report of that caſe of r 
| W * 


re” 


caſe of a judgment by default againſt an exe- Fx 
cutor, tho' that is not mentioned in the re- Fer, 


mit aſſets. 
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and Leighton, where the very caſe was put by 1787. 
Holt, who faid the law was the ſame as in the 


port of the caſe by Salkeld ; and Lord Hard- | 9 
wicke determined that non % factum did ad- |, 
Telverton Ch. Baron. This point is now too 
well eſtabliſhed by the authorities that have 
been cited, to ſuffer it again to be agitated. 
Per Cur. Motion refuſed. 


ö 


Friday, 
1th May. 
| 15 INT | Leſſee of 
ABBOTT, Leſſee of PziTT1E againſt BuTLER. _ 
| J ECTMENT on an elegit. At the CE of a 
trial objection was taken to the return 2 ö 
of the elegit. The inquiſition found Dalton d bound, 1s 
the conuſor of the judgment ſeized of certain a good return 
towns and lands with the appurtenances, of * © . 
the yearly value of 1ol. &c. &c. The ſheriff 
returned one moiety of which ſaid towns and 
lands with their appurtenances I have delivered 
to, &c. at the price and extent of tl. to hold, 
&c. according to the form, &c.“ The queſtion 
was ſaved for the opinion of the court, whe- 
ther plaintiff was entitled to recover. 
Serj. Fitzgerald, Serj. Toler, and the hon. 
Mr. Butler. The delivery by the ſheriff ought 
to be ſufficiently particular to enable any fu- 
ture ſheriff to deliver the poſſeſſion, when the 
plaintiff ſhall have recovered in an ejectment 
founded thereon. There ought to be a de- 


ſcription either by boundaries or by denomi- 
2 nation, 


232 


1787. 
Leſſee of 
Prittie 
againſt 


Butler x 


CASES DETERMINED IN THE 


nation, ſo as to give the party a right to enter 


on particular lands ; otherwiſe the plaintiff, the 


other creditors and the debtor are left in a 
ſtate of uncertainty. The ſheriff .ought to 
deliver one or more denominations found by 
the jury to be a moiety of the whole, or, if 
there be but one denomination, to deliver a 
moiety of it by metes and bounds. In Pullen 
v. Birbeck, Carth. 453. Lord Holt held that a 
return of a delivery of a moiety of an houſe 
without metes and bounds was ill. In leſſee of 
Taylor v. Lord Abingdon, Doug. 456. the ob- 
jection was, that a moiety of each farm 
ſhould be extended and delivered, and 1 Lev. 
160. was cited; but Buller J. ſaid that the ar- 
gument in ſupport of that doctrine went not 
only to every farm, but to every cloſe and 
field; in ſhort, ſays he, the writ could not be 
executed according to that idea but by deli - 
vering an undivided moiety - yet moſt clearly 
that is not the meaning of the ſtatute, for it 
is agreed the moiety extended muſt be ſet out 
by metes and bounds.“ 1 Vent. 259. a 


return of a delivery not by metes and bounds 


was held bad. So Hut. 16.1 Brownlew 38. 
Dut. Sher. 197.—Lilly's Ent. 216. correſ- 
ponds with the return in Doug. and in Rafe. 
262. the delivery is of certain denominations 
as a moiety of the whole. 


For the plaintiff, Mr. M. Smith, Mr. Hacket. | 


This return is not only warranted by law, but 


by the precedents. The beſt rule for the ſhe- 


riff to guide himſelf by, is the writ directed to 
him. The mandatory part of which is to de- 
liver the motety, and the return has purſued 
theſe words. It is ſaid that the ſheriff ought 
to have returned a delivery by metes and bornds, 

| and 
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and that the want of theſe: words, by metes 1788. 

and bounds, creates great uncertainty, but i 

theſe words had been inſerted the ſame uncer- Leſſee of 
. . . . Prittie 

tainty would ſtill remain. Formerly the ſhe- agaigf 

tif uſed to deliver actual poffeſfien of the Butter, 

moiety in the firſt inſtance, and that probabl 

gave riſe to the form of returning a deter 

by metes and bounds; the practice is now in 

general otherwiſe; the caſe in Carthew does 

not involve that point; that metes - and baunds 

are requiſite is a dictum of Lord Holt, and 

applies only to à houſe, in which it might be 

particularly neceſſary, as a tenancy in common 

of a houſe would occaſion great inconveni- 

ence. But in general they are not at all ne- 

ceſſary; in ſome caſes they would abſolutely be 

abſurd. A reverſion may be extended as com- 

ing under the word terra. Gilb. Execution, 

39. Could the ſheriff return that he had deli- 

vered a moiety. of a reverſion by metes and 

bounds ? Beſides after the filing of the re- 


e 


to the return; viz. that the delivery was not by metres and bounds. 
By the inquiſition were found the ſeiſin of Caulfield the conuſor, 
and the: yearly value above repriſes of part of the town andilands 
of Clone in the poſſeſſion, &c. the like of Rabeagh ; the like of Ac- 
cregare (ſeverally) and alſo of and in that part &c, of Clone, * 
CLE h : an 
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point ſaved, that ſuch: a return as the preſent 
NaN . ln bag) 
ORE ITC et i599 bad ehe Mage, 
1 Hane mee in go, mit: 
and Aceregare in the ſaid county; &c. in tha Þ efſion of, &c, U 
which the ſheriff returned . legal poſſeſſion of one moiety of 
all and fipgalar'the ſaid lands and premiſſet with the appurtenances, 
I the ſaid ſheriff, the day, &c, have cauſed to. be delivered to Rebert 
Sibehorp, in the ſald writ likewiſe named at a resſonable price and 
extent, to hold ta him and his affigns'as their freehold according 
to the form of the ſtatute in that caſe &, until the debt &c, in the 
fajd writ” mentioned, ſhall” be fully levied thereout, as by the ſaid 
writ'1 am required,” In Michaclmas Term 1784, the court of Ex- 
chequer decided in favpur of the plaintif. .'This.decifion yu re- 
cogniſe by Sir Samuel Bradſtreet in the caſe of King leſſee of Keogh 
v. Finlay R. R. M. 786. 27 Geo. 3. and wat thete'confidered 
tbe. counſel as having ſettled that point. This laſt. mentioned caſe 


7 o 


| came before the court of King's Bench upon a point ſaved by Baron 


Mie at Trim, Spring Afſizes 2786, upon che trial of an ejeQtment 
on an egit. The inquiſition found that Francis Foſter the conuſor 
of the judgment, was ſeiſed of and in all that the welt part of the 
town and lands of Drinadaly, and the town and lands ef Monz fte 
and Oldca ſdle, all ſit date, &. in the oounty of Auth a ſoteſaid, &c, 
of the clear yearly value of 201, &c,” upon which the ſheriff re- 
turned ©. a moiety of which fad town and lands, I the faid ſheriff 
have'on' the day of the caption. of this inquifſtion, | cauſed to be 
elivered to the ſaid, Jobs Keogh in the ſaid writ named by metes and 
nds, as by the fait writ hereto annexed, I am commanded and 
required,” Upon the trial it was objected, That jt was not found 
by the jury, that the part of the premiſſes of which the ſheriff has 
returned that he gave pofſeffion to the leffor of the plaintiff by 


, metex and bounds is a moiety of the hole of ſaid premiſes,” —- 


A verdict was had for the plaintiff, ſubject to the opinion of the 
Court upon the point, It was argued on the 14th of November, 
2786, by Mr. Chamberlains, Mr. R. Jebrfor and Mi Dunn: for the 


. defendant, and hy Mr, Blackbutne for the plaintiff,; For the de- 


fendant it was argued' that the ſheriff might either deliver a moiety 
of the whole lands in common, in which. caſe 'the:canuſes mutd te- 
ceive a moiety in value, and the value of the _— being; found by 
the jury, it would thence appear how much he atinvally received in 
fatisfaQion of his debt; or the ſheriff might delivefa part in ſe- 
veralty.z; but in ſuch caſe it ought to appear by the finding of the 
Jury, that the part delivered was a moiety in value of the whole; 
that in the prefent caſe the return was of a delivery of a part in 
ſeveralty (by metes. and bounds) but it did not appear that any part 
was: delivered, found by the jury to be a moiety; ſo that it was the 
ſneriff extended: the: land delivered, and not the jury. They cited 
Stat. Weſt. 2 c. 18. 2 o_ 396. 2 Vent. 336. Raſt, Ent. 262. 2 Cb. 
Clift's Ent, 877, Sc. Lilly's Ent. 211. 574. Dovg. 450, % Call. 563. 
Lord” Raym. 346. 713. Daliſox 26. 28. Thes. Breu. 93. & Dalten's 
Sheriff, & Dutton's Paſſm. For the defendant, it was argued that 
the plain conſtruction of the act Weſem. 2. c. 18. is that the jury 
are to value the whole, and the ſheriff to deliver the half. _ 

; is 
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Meige, Baron. I cannot conſider this queſ- 
tion as one that ought to be now argued. in 
this ſhape, it is not res integra... I remember 
- the caſe of Sibthorpe and Colles, v. Beſt, was ſo- 

lemaly argued, and the court unanimouſly de- 
termined. that this was not a fatal objection to 
the return. If that determination be to be an · 
nulled, it ſhould be by a bill of exceptions or 
upon a conference with the judges. 

Hamilton, B. Of the ſame opinion. 

Power, B. I recollect that I was fitting for 
the Chancellor when that caſe came before this 


court; I have not as yet made up my mind 


— ß 
Telverton, Ch. B. When the court deter- 
mined the eaſe of the leſſee of Sibthorpe and 


Colles againſt Be/t, we deelared that we would 
not ſuffer the antient mode to be diſturbed; 
therefore, even if it ſhould be now neceſſary to 
alter it, the preſent leſſor of the plaintiff ought 


not to be affected by any determination we 
may hereafter eome to. In order to ſettle this 
matter, we muſt confer with the judges, and 
if it ſhould appear that the inconveniencies 


this had been decided in Cro, Car. 319. That the ſheriff is to be 
preſumed to have done his. duty. and. delivered a moiety in value, 
until the contrary appear, and that in all caſes he is ſuppoſed to 
have made a ſeverance of the moieties, That- this return is agree- 
able to Cole's: Ent, 397. 398. and the general courſe. of returns in 
this court, and in the Common Pleas. The Court (Lord Zarlifort, 
Che. Robinſon, Hens, and Sir Samuel! Bradſtreet J.) held that the 
wo 


metes and bounds did not vitiate and. render the return a 


nullity, adly, That the objection was not to be, made at the trial; 
that it was then to be preſumed that the ſheriff had executed the 
writ as he ought, by delivering a moiety in value, Sir Samuel ob- 


ſerved that the defendant was not a mere ſtranger, for he claimed 


under Feſter, who might have come in, and conteſted the return. 

* Foſter- had become bankrupt, and Finlay purchaſed from his af- 
nees, > 0 \ 

| e 7 5 1 Poſtea to the plaintiff, 


which 
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1787, which Serjeant Toer has ſuggeſted do really 
Wu ariſe from the preſent form of the return, it 
Leſſee of will be right to fix on one that may be leſs ex- 
3 my ceptionable, that it may be adhered to by all 
Butler, the court ; and we will declare what form may, 
in conſequence thereof, be to be obſerved in 
TCC 
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Leſs of Leſſee of Sranxard and LB sou, again 
| againſt Baie Vii" the Caſual Ejector. il 
Caſual EjeQor. . Antor! 5 ' 
Liberty to take JUDGMENT in ejectment for non-payment 
defence ro an of rent was obtained by default, and an 
CAA the par- habere executed on the iſt of Ma 1786. A 
ty applyins , motion for liberty to ſet aſide the judgment, 
a 22 che and to take defence, was now made on behalf 
babereexecuted, of à third perſon, who ſwore that he had title 
to the lands, and had had no notice of the 
eject ment till the execution of the habere; but 
he aſſigned no cauſe for not having made an 
earlier application, and on that account the 

motion was refuſed. 
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2213480267397 218 264 4. . ola ney, 
2 SHARP leſſee of Me Cusk ER, againſs CORRIGAN. 
T et 
Nonfuit for not JF P PON Mr. Cantæuell's ſnewing cauſe why 
appearing ro KJ the nonſuit, for not appearing 'to confels 
entry and ouſter leaſe entry and ouſter, ſhould not be ſet aſide, 
o — appeared that the notice of trial was entitled 
trial was enti- ** James Sharp, leſſee of  M*Cufter, againſt 
tled as againſt T hruſtout the caſual ejector. e 

tac in gend d Telverton, Ch. B. In the notice for trial it 
the real deſen. is {aid this cauſe being now at iſſue. Was the 
38 | cauſe 
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ciuſe between the plaintiff and the caſual ejec- 1787. 
tor at iſſue? After defence taken no further 
proceedings are had upon the original declara. Sharp 
tion. If we ſhould not ſet aſide the nonſuit, c N 
we ſhould eſtabliſſ this to be a good form of 4 
notice of trial n all ejectments, and we ſnould 
have every ejedtment end in this manner. | 

Per. Cur. Rule for ſetting aſide the nonſuit 
made abſo lutte. Tar 2; n 


on Fh ö n 
C453 8 „ 5 SA 


Same day, 
Whi 
Wrrrs-againſt- Barry, rue 


Barry. 


R. Sankey ſhewed cauſe why the defen- Civil proceſs 


dant ſhould not be diſcharged out of the h be ſerved: 


cn a priſoner 


cuſtody of the Sheriff of Cork, he having been under a crimi- 


ſerved with: meſne proceſs, while in cuſtody on "* Proſecution... 


8 5 . without the 
a eriminal proſecution without the leave of the ice of the 


court. The cauſe ſhewn was, that the ſerving out, if it do 


of the civil proceſs did not obſtruct that of the en | 


crown, the defendant having been tried and 
acquitteee. TT ER 
Mr. O' Neil and Mr. Harnet, contra. In 
M Donald's caſe, Foſter 61. 2 Black. Rep. 30. 
the motion to diſcharge the civil proceſs was 
refuſed, becauſe the plaintiff had previouſly 
obtained a judge's order to ſerve it. All the 
caſes ſhew that to charge a priſoner on a crimi- 
nal proſecution with a civil action, leave muſt 
be previouſly obtained, and this even in Dyer*s 
time. Civil proceſs ſerved without leave muſt 
therefore be void, otherwiſe a motion for liber- 
ty would be abſurd. There is no reaſon why 
a creditor ſhould be put into a better — 
— 55s” 1 8 7 
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1787: by means of the crown proceſs, than he would 
have been otherwiſe, - _ 


White Telverton, Ch. B. The rule ia, that if the 
. civil proceſs interfere with that of the crown, - 
the leave of the court muſt be obtained before 
it can be ſerved; and that rule ſoems ſo reaſon- 
able that we ought not to alter it; it has been 
frequently ſo decided in this court. We lately 
attached a ſheriff for returning non. oft inventus, 

when the defendant was in his goal. 


Per. Cur. Allow the cauſe. 


eee 
Same day, | 5 
4 0 WHEELER v. Bawaanag - I” 
Bbwerman. 


9 \EBT on a bond conditioned for the EE 
— 1 formance of covenants in a leaſe therein 
performance of 


covenants mentioned; penalty 2271; Plea, performance. | 


Nane affigned. Replication that the defendant had covenanted 
Verdict for 


piaigtitr with 10 deliver up poſſeſſion on the 25th; of March 


| out finding da- 17 86, and that he did not. Rejoinder, that the 


1 defendant was on the lands ready to give them 
ter judgment Up; and is nov ready. Surrejoinder joined iſ. 
for the penalty. ſue thereon. At the trial no witneſſes were ex- 
amined, and the ifſue lying on the defendant 

/ there was a verditt for the plaintiff. - The find- 
N ing of the jury was, we find for the plaintiff, 
with 6d. coſts. The officer had refuſed to enter 

up judgment on the poſtea without. a. de 
direction from the court. | 
Mr. Emmet moved that the officer ſhould en- 
ter up judgment for the plaintiff, and iſſue ex · 
ecution for the whole ſum declared for; for 
the plaintiff having declared in debt, if the ver- 

dit be found for him he muſt recover the 


whole 
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whole famy and have execution for it. The 
ſtatute 9 V. 3. /. 1. c. 355 does not oblige the 
plaintiff to ſuggeſt a breach and go for dama- 
ges to bè aſſeſſed by the jury. The remedy 
wem by that ſtatute is only accumulari ve. In 
ry againſt Bond; T. 16 U 17 G. 2. Bull. niſi 
grius 1. : (Dub. Ed. 1773, ) it was held that 
notwithſtanding this ſtatute, the plaintiff may 
have damages only orraſione detentionis debits, 
and take dut exbcution for the penalty. If the 
action had been in covenant, there is no doubt 
we ſhould be precluded from having executi- 
on for more than the damages found by the ju- 
ry. At all events the plaintiff is entitled to have 
judgment for the penalty, which the ſtatute 
expreſsly directs to be entered up as hereto- 
ro” | 

Per. Cur. Let the plaintiff enter up judgment 
for the penalty; he may aſterwards proceed as 
lie maybe advife#at his peril. 5 No cofts the 
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=D 
Wheeler 
_ againſt 


Bowerman. 


applieation having been made neceffary from 


the doubts entertained by the officer. 
& Vide Comp. 357. 2 Wils. 357, Comyns Rep. 376. Sayer on 


— * & 
1 4 
: # ” 


Ex parte G apr: petitioner againſt Was, 
| an Attorney. 1 1 


Saturday, 
19th May. 
Ex parte 
Grierſon, 


AIR. Caldbeck moved upon the petition to Declaration on 
IVI fet aſide the declaration filed by the ref. 39000 rn. 

pondent, upon a bond paſſed by the petitioner coſts, refuſed to 
to him for the amount of his bill of coſts un- 50 on tnt ac- 


count ſet aſide; 


taxed'; the reſpondent having refuſed to de- but the bill or- 


l t » : dered to be tax- 
liver up papers which the petitioner was much ed, and the 
8 2 | in bond to ſtand a 


ſecurity for the 
taxed bill. 
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1787. in want of, till he had conſented to give that 
— — bond; and afterwards the n refuſed 
cx pe to ſubmit to a taxation. 

| Yelverton, Ch. B. This el of taking 
ſecurity for bills of coſts untaxed does not de- 

ſerve countenance or indulgence. We will 

make no rule upon that part of the motion 

which goes to ſetting: afide the declaration. 

But let the coſts be taxed; and let the proceed- 
ing in the mean time be ſtayed, and be as a. 


ſecurity for what ſhall As ue to de due on the 


taxation. 

Same day. — — — — — — 
$callion, lefſee 

of Bowen 

, -» "$catLION leſſee of Bows againſt Reap. 
Dr 5 EAD had ee in eiecdment i in the b 

J : * 

ment need not court of King's Bench againſt the preſent 
po | the cofts 0 leſſor of the plaintiff. Mr. R. Johnſon now moved 


proceed in ano- ON behalf of the defendant, to ſtay proceedings 

ther brought by in this cauſe, till the coſts which the preſent 

ferent court, defendant was entitled to in the King's Bench 
| ſhould be paid. 

Mr. Caldbeck, contra. This is a novel ap- 
plication. Where the plaintiff has tried his 
chance in one court and fails, and then goes 
into another court, it is fair to ſtay, his pro- 
ceeding till he ſhall have paid the coſts of his 
former experiment ; but in the preſent caſe, 
the plaintiff here was the pat in the 
court of King's Bench. 


Telverton, Ch. B. There never was kuh a a 
motion allowed. 


Fer Cur. Motion refuſed* with fall coſts. 
Fay- 


® 4 Mod, 379. Robert v. Cook, S. P. 
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Monday, 


Fay again MiCLenaonan. fer 
againſt 


M*Clenaghan, | 


ER. CUR. (upon Mr. Hodgkinſon's moti- Defendant on 
on) There muſt be bail given at bar upon (opus cm 
defendant's removing the cauſe by habeas muſt give ball. 


corpus. 
| a Same day. 
| Lynch 

LyNen againſt LyNcH. agataft 


» 


Lynct g 


R. Attorney General moved to ſet afide That 3 


N are not war- 
cer's report, as not warranted by objections ranted by ob- 


made before the officer. 1 13 
Serjeant Fit zgerald ſame fide, ſaid, If the be taken advan= 
objections had been made before the officer, 78-9 on argu- 
they might have been anſwered or allowed ; by a Cw 
and cited Bunb. 93. 1 Howard Eq. Excheq. 38. them aſide, 
Power, B. I never knew an inſtance of | 
ſuch a motion. We admit the principle, but 
this is not the time to apply it. The objection 
ſhould be made on the hearing, not on motion, 
This is an experimental one. > 
Per Cur. Motion refuſed with coſts, 


End of EAs TER TERM. 
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1787. Shy 
Trinity _ 27. Geo. 3. 1787. 
MEMORANDUM. in this term James 2 | 

gerald, Eſq; his Majeſty's ſecond  Serjeant, 
was appointed Prime Serjeant, in the room 

of the Honourable . Brown reſigned. 

Fobn Toler, Eſq; third Serjeant was ap- 

pointed ſecond Sexjeant in his room, and 

the Honourable Foſeph Heut o was — 

ed chr SRP 

Exchequer. 

Tueſday, 1 ä 

12th une, Boe 

1 Brien 6 | | 

2.2 O'BuIxx againſt EncLisH, 


"HE plaintiff had been ordered ta anſwer 


interrogatories as upon an attachment; 
neerlocutory the interrogatories had been referred to the of- 
wy by mov. ficer, who reported ſome af them ta be irrele- 
ing to ſetit vant, Defendant excepted to the report; and 
1 44 »y Now Mr. Lloyd moved, that the exceptions 


excepting» ſhould be ſet down to be argued 1 in the uſual 
way. But per. cur. This application is irre- 
gular ; where there is a report upon an inter- 
locutory order you ſhould move to ſet aſide; 
where upon a final order, you ſhould except. 

This rt is upon an interlocutory order. 

Notion refuſed. 

WILLIAM 


an officer's re- 
uy upon an 
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TEX TE OI LY 5 Same day. 
 Witiian and Jon Ons again ELIZaZIM Or 1 
Vivo. e Vu 


Hils was a motion to ſet aſide a verdict for verdia againa 
I plaintiff, found the iſt December 1786, e 10 
before the Chief Baron. The action was 3 
brought againſt defendant as indorſer of five ae oon ob. 
promiſory notes, bearing date 28th June 1782, Widence. * 

made by David Lyons, payable to defendant 
(who was his wife's ſiſter) at different days. 
The- declaration contained other counts, for 
goods ſold and delivered, &c. Turnbull the 
firſt witneſs for the plaintiff, ſwore, that theſe 
notes were delivered by David Lyont's brother 
to the plaintiff (with the name of Elizabeth 
Vipon thereon as indorſer) in payment for 
goods that had been fold by the plaintiffs to 
Mrs. Lyons (the wife of David) in the preſence 
of the defendant. That the plaintiffs gave a 
receipt for the amount of the notes, (ſpecifying 
them) © which when paid were to be in full 
for the bill.” The witneſs ſaid, that he could 
not tell whether the name indorſed was in the 
hand writing of the defendant or not : but he 
ſwore that in two or three days after the plain- 
tiffs had taken the notes, the witneſs produc- 
ed them to her in her ſhop, and ſhe acknow- 
ledged the indorſement to be hers, adding that 
ſhe was ſurpriſed that the plaintiffs could doubt 
it. That within two or three days after the 
firſt was due, he applied ts D. Lyons for pay- 
ment, which was refuſed, and on the ſame day, 

as 


244 CASES DETERMINED. IN THE 


1787. as well as he could recollect, hg applied for 
—— payment to the defendant, who ſaid that ſhe 
| would'pay the note if plaintiffs would give her 
\ Vipon, time. He ſwore the ſame in ſubſtance with 
| reſpect to the ſecond and third notes. But be- 
fore the fourth had become due, David Lyons 

had abſconded; then (ſaid the witneſs) the de- 

fendant began to deny that they were her. indor ſe- 
ments. The ſecond witneſs ſwore that he knew 
the handwriting of the defendant, and believ- 

=_ cd the indorſements to be in her handwriting ; 
Wu that ſhe had paid ſeveral notes with indorſe- 
ments in the ſame handwriting... For the de- 
fendant, her clerk ſwore that he had lived 
with her in that capacity ever ſince the year 
1773 ; that he had ſeen her write, knew her 
writing, and believed the indorſements not to 

be in her hand writing, but in that of Mrs. Ly- 
ont, whoſe writing he alſo knew. That on the 
26th of January 1783, he went to the plaintiffs 

to pay 1 Fl. the balance of an account due hy 
the defendant to them, for which he was de- 
ſired to require a receipt in full, which they re- 
fuſed to give, alledging that 334l. was due to 
them by defendant, but whether on account 

of theſe notes or not, he could not tell. That 
after January 1783, a perſon from one Hinds 
who had diſcounted one of the notes, called on 

the defendant for payment, which ſhe refuſed, 
alledging that the indorſement was not hers ; 

he could not tell whether this was after Lyons 
had abſconded or not. But in his croſs exa- 

| mination: he admitted, that he believed the de- 
fendant never denied the indorſe ments till after 
Lyons had abſconded. Miſs Groſe, defendant's 
ſecond witnefs, ſaid ſhe had lived with defen- 

| dant four years as her ſhop woman; ſhe ſwore 
| that 


Pg 


—— a — , ! — —— — 
9 - N | 
, 


_ © KING'S" COURTS, DUBLIN. 245 


that all that Turnbull had depoſed was falſe, 1787). 
for that during all that time ſhe never was ab 
ſent from the ſhop, when open, long enough for iſe 
the tranſaction which he had ſworn to, to hap- yhpon. 
pen; and that ſhe never had ſeen him there: - 
that the indorſements were not in the defen- 

dant's hand writing, which ſhe well knew. On 

her croſs examination, to account for the plain- 

tiffs receipt to Lyons being in defendant's poſ- 
ſeſſion; ſhe ſaid that Mrs. Lyon's, after her huſ- 

band's abſconding, had ſent it to the defen- 

dant with other papers, to enable her to de- 

fend herſelf againſt any demand the plaintiffs 

might make on her for goods delivered to D. 

Lyons. This witneſs alſo undertook to ſwear 

that the defendant never had acknowledged the 
indorſements to be hers, or promiſed to pay 
the notes. To controvert this, a paper was 
produced, which Turnbull ſwore that he had 
himſelf received from Miſs Groſe in the plain- 

tiff's ware room; that ſhe delivered it as from 

the defendant. This paper, whichlwas read at 

the trial, expreſſed the defendant's compli- 
ments to the plaintiffs, and that ſhe had heard 

that her name had been put to ſome notes 
without het privity, but that ſhe would conſent 

to acknowledge the indorſements and pay the 
amount, if they would give her time. Miſs 

Groſe denied the whole of this tranſaction.— 

The jury found a verdict for the amount of the 

notes and of the goods fold and delivered to 

the defendant. fog b4 ling 

Upon a motion to ſet this verdict aſide, up- 

on objections made to the evidence applied 

to the notes, Mr. Duquery, Mr. Curran, Mr. 
Finucane, and Mr. Butler, argued laſt term for 
the defendants, and Mr. Calbeck, the Recor- 


der 
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4, and Ils, Tesch foriche piainifis. Lipo 
this day (the 1 2th unt) Barons Power, Ha- 


milton and Merge, gave their opinions for ſet- 
ting aſide the verdi 21% Win 
Power, B. This is an action brought by 
the plaintiffs againſt the defendant as indorſer 
of five promiſory notes made by one D. Lyons, 


' brother-in-law of defendant, payable to the 


defendant, and haying her name indorſed. 


There is a verdi& for the plaintiff for 24ol. 


48. 6d. There has been a motion for a new 
trial upon objections to the verdift, merely ſo 
far as relates to the promiſory notes ; for there 
were other counts. Upon the trial it appeared 
that D. Lyons was indebted-to the plaintiffs in 
19 fl. 178. 65d. to diſcharge which, on the 28th 
June 1782, the brother of D. Lyons delivered 


to the plaintiffs five promiſory notes, ſigned 


by David [:yens, payable at different times to 


the defendant, and with defendant's name in- 


dorſed ; (and it is obſervable that the five 
notes amount to the preciſe ſum which had 


been due to the plaintiffs by D. Lyons,) and the 


plaintiffs, -at the time when they took them, 
gave the uſual and ordinary receipt on the foot 
of the account ; which is clear evidence that 
they were received by the plaintiffs in the uſu- 
al manner in diſcharge of the debt due to them. 
Though defendant appeared to be- trader in 
this city, no attempt was made on the trial on 


the part of the plaintiffs to prove the indorſe- 
ments to be her hand- writing, by any one who 


had ſeen her write or received letters fram her 
in the courſe of correſpondence. 'The defen- 
dant did not negociate the notes. She re- 
ceived} no value whatſoever for them. They 
paſſed from Lyons the maker, and to him only 
. : the 


ed ant Oh © — 1 5 
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the plaintiffs had given value. The indorſe- 
ments were proved by two witneſſes to be the 
hand-writing of Mrs. Lyons, and not that of 
the defendane herſelf. The plaintiffs appear- 
ed to have been reſiding, and the notes were 
negociated in the ſame city, where the defen- 
dant lived, and carried on trade; and yet no 
enguiry was made of the defendant, whether 
the indorſements were hers, previous to the 

intiffs acceptance of the notes. But it was 


org by one witgels (Turnbull) that he was 


clerk. to the plaintiffs; and that two or three 
days after the plaintiffs had accepted of the 
nates, and paſſed the receipt before mention- 
ed, he applied to her to know whether the in- 
 dorfements were hers. He ſwore that ſhe ad- 
mitted that they were; and added that ſhe was 
ſurpriſed that any doubt could be entertained 
of jt. - By another witneſs it was proved that 
defendant had paid notes with indorſements 
of her name in the ſame hand writing, as that 
in which theſe indorſements were ; and on the 
craſs examination of one of the defendants 
witneſſes, it appeared that defendant did not 
deny theſe indorſements until after Lyons had 
abſconded, Theſe are the facts, ſuch as are 
material, as I colle& from my Lord Chief 
Baran's report. Upon this evidence the 
jury found for the plaintiff, and the queſ- 
tion now is, whether this verdict ſhall 


or whether from the nature of the caſe un- 
der all its circymſtances, there ought to be 


an opportunity given of ring it fo Gar | 
am of opinion 


ed, by granting a new trial, 
there ought to be a recanſideration, The 
defendant was ſued as indorſer of five promiſ- 


{ory 
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ſory notes. The queſtion for the jury there. 
fore, and the only one (fo far as relates to 
the notes) was; did ſhe indorſe them or not, 
either by ſubſcribing her name herſelf, or b 
ſome other perſon by her direction, or i 
her privity and conſent? Becauſe in either 
of theſe caſes, tho* not her Hand- writing, it 
was as much her indorſement' as if ſhe had 


written it herſelf. Independent of her ac- 


knowledment, there was no legal evidence 'to 

o to the jury in ſupport of this action, fo 
2 as relates to the notes. If before the 
plaintiffs accepted of them, they had ſent to 


the defendant and ſhe then acknowledged the 


indorſement, in that caſe, evidence to prove 
it a forgery ought not to have been admitted 
at the trial. But tho' the application here 
was after the receipt of them by the plaintiffs, 
ſtill the evidence of her acknowledgment was 


evidence to go to the jury that it was her in- 


dorſement. And if there were clear and ſa- 
tisfactory evidence of either fact, either that 
ſhe wrote the indorſement, or that Mrs. Lyons 
did it with her privity and conſent, the ver- 
dict is 7. 5 and there ought not to be a new 


trial. But, to me, ſo far from being clear 


and ſatis factory, the tranſaction appears dark 


and obſcure, accompanied with the ſuſpicious 


circumſtanee of one ſingle witneſf ſwearing to 
an acknowledment two or three days after 
the receipt of them, without accounting wh 

the application was made then and not before. 


'This alone, in my mind, would be ſufficient 


to demand a more ſolemn confideration. But 
another queſtion was proper for the jury, name- 
ly, whether the plaintiffs uſed due diligence, 
in not applying to the defendant, whoſe m_ 
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he did not know, before the notes were ac- 
cepted. That will be a conſideration at a ſe- 
cond trial. At all events, it muſt be confeſſed 
that the evidence of a ſingle witneſs ſwearing 
to an acknowledment is evidence which ought 
to be received with great caution, eſpecially 
where there was no attempt to prove the in- 
dorſement in the uſual manner.— I do not 
ſee who can be ſafe, if a ſingle witneſs ſwear - 
ing to an acknowledment after acceptance 
ſhall be- received as of courſe, as evidence of 
an indorſement, in any caſe, but particularly 
under the circumſtances of this caſe where at 
leaſt the weight of evidence (if it was not 
fully proved) was, that the indorſement was 
the hand writing of another. Again; the ex- 
amination in this caſe appears to have been 
long; the trial laſted till twelve at night; the 
attention of the jury might have been diſtract- 
ed and confounded by ſuch a long examina- 
tion, and diverted from the real and only 
queſtion, whether it was her indorſement? 
by the arguments of counſel to make it ap- 
pear that it was a contrivance of Mrs. Lyon: 
in colluſion with the defendant; and if the 
verdict was found on any conſideration what- 
ſoever but her having actually or virtually 
made the indorſement, the jury was miſtaken 
in point of law, and the verdict ought not to 
ſtand. But the ground and foundation of 
the verdict do not appear at this day, and in 
every commercial queſtion it is of importance, 
that the ground and foundation upon which 
it is decided ſhould be known. Upon a ſe- 
cond conſideration the very fame jury 
might perhaps find another way, when di- 
rected to the proper object; for I do not go 
VIS | into 
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nto the merits at all. In my opinion, if any 


e of the objections which I have ſtated oc- 


cur, an opportunity ought to be given of re- 


conſidering the caſe; which can only be done 


by ͤa new trial. But when the eaſe is con- 


ſidered: under all its circumſtances ; it being 
a commercial queſtion; of great value, and tlie 
ſuſpicious complexion it bears, independent 
of the merits, of which ] give no opinion, I 
think there ought to be a new trial; and 


even formerly, when new trials wert leſs liher· 


ally granted than now, objections not ſo ſtrong 
2 have induced . to grant new 
trials. <a] i Trig n 116! 

Hamilton Baron, In my appretienſion, the 
prefent caſe does not fall within one, but ſe-- 
veral of the rules by which the diſoretion of 
the court is governed in granting new trials. 
The reaſons for grunting them are very vari- 
ous; ſeveral of them are very ably laid down 
by Lord Mansfeld,: in the caſe of Bright 
againſt Eynon, 1 Bur. 391. 1 will repeat his 
words, 4 A general verdi&- can only be ſet 
right by a new trial, which is no more than 
having the cauſe more deliberately conſidered. 
by another jury, when there is a reaſonable 
doubt, or perhaps a certainty, that juſtice has 
not been done. There are numberleſs cauſes 
of | falſe verdicts without | corruption) or bad 
intention of: the jurors. The caſe may be in- 
tricate; the examination may be ſo long as to 


diftraR: and confound their attention; the 


parties may be ſurprized by a caſe falſely 
made at the trial, which they had no reaſon to 
expect, and therefore could not come pre- 
pared to anſwer. If unjuſt verdicts obtained 


under thefe and a thouſand like circumſtances 


Were 
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were to be concluſive for ever, the determi- 
nation of civil property by this mode of trial 
would be very precarious and unſatisfactory. 
It is abſolutely neceſſary to juſtice that there 
ſnould upon many occaſions be opportunity 
given of reconſidering the cauſe by a new 
trial; and it is done in à way very favourable. 
to the party for whom the wrong verditt is 

— —— yment of colts? And 
Lord Mansfiela' concludes with obſerving that 
the ſame jury: might, upon a reconſideration; 
find a different verdict. Theſe were the ideas 


Now let us compare the preſent caſe by 
thoſe rules, or ſome of them. This action is 
7 agulnſt the defendant as indorſer of 
promiſſory notes. The declaration avers that 
ſde by indorſements in her on hand writing, 
ordeted the contents to be paid. Therefore 
what was the defendant prima facie to ſuppoſe! 
the plaintiff would endeavour to make out at 
the trial? That ſhe had actually indorſed the 
notes! See By what evidence the actual in- 
dorſement was attempted to be proved, for 
the plaintiff did not go wholly or in the firſt 
inſtance on a conſtructive indorſement, for 
the firſt witneſs ſwore to an acknowledgment: 
of the hund writing. Is that the common 
way of proving a hand writing? Is it by an 
acknowledgment ? by no means. How then 
ought: an indorſement to be proved? The 
actual indorſement is to be proved by one 
who has ſeen the perſon write and knows the 
hand writing. Here ſecondary evidence was 
offered inftead of the primary without any 
aecount given for it. If the party lived abroad, 
TONES there 
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there would be ſome reaſon for it; but here 


the parties all ved in the ſame; neighbour- 
hood. I muſt here obſerve, that evidence of 
an acknowledgment is of all others of the moſt 


ſuſpicious nature and dangerous tendency; if 
it be admitted in the full extent; what has a J 
dangerous man to do but prepare à writing 
adapted to his purpoſe, and get a witneſs to 
ſwear that the defendant acknowledged it, 


and he will have proved his caſe. Therefore 
I ſay this kind of evidence is to be received 
with the greateſt caution, and therefore on 
this ground I think this caſe ought to be re- 
conſidered. Now let us ſee how is the con - 
ſtructive endorſement attempted to be proved. 


Not by a witneſs who was preſent when the 


defendant gave Mrs. Lyons directions to ſign 
her name; or that ſnhe was in the habit of per- 
mitting Mrs. Lyons to fign her name; but 
that the witneſs had ſeen her pay notes with 
her name endorſed on them in a ſimilar hand 


which ought to have been proved, and there - 
fore there is great room to ſuppdſe that that 
has occurred here, which Lord Mansfield ſays 


is one reaſon for granting new trials, viz. ſur- 


prize. For tho? I admit it might be the ſame 
in point of law, whether the defendant in- 
dorſed the notes herſelf or by another perſon; 


yet in point of evidence it is vèry different. 


Therefore on this ground alſo, I: think there 
ht to be a new taial. But there is reaſon 
to think, that other matters did go to the jury, 


which did not apply to the iſſue, and which 


ought not to have been ſubmitted to them, 
namely, evidence of colluſion between the de- 


*fendant and her ſiſter, from which they might 


have 
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have concluded that it was more fit, that the 


- i o 


loſs ſhould fall on her who had been guilty of 


colluſion, than upon the plaintiff who was an 
innocent perſon t 
what was the prevailing ground with the jury. 
Another piece of evidence was read (I pre. 
ſume from tlle length of the trial and the fa- 
tigue every one had undergone) which did 
not apply to the iſſue, and which muſt have 
had great * with the jury; that was a 
written note fappoſed- to be ſent by the de- 


fendant to the plaintiff denying the indorſe- 


ments, but offering to pay the notes, if time 
were allowed her. Now that evidence goes 


to ſupport entirely a different head of action, 
and leads to a different conſideration, namely, 


whether it was a collateral or direct under- 
taking, and whether there was a ſufficient 
conſideration to miake the. promiſe binding. 
Therefore, not only becauſe the caſe turned 
out differently from what defendant had rea- 
ſon to expect, but becauſe evidence was given 
which did not apply, and the jury did not con» 
fider it on the proper ground, I am of opinion, 
there never was a caſe more proper for a'new 


Merge, Baron. Though 1 admit that this 


action, ſo far as it relates to the notes in queſ= 
tion, can only be ſupported on the ſtatute of 
Anne, yet I do not think that that ſtatute pre- 
ſcribes any particular kind of evidence. Con- 
ſidering this caſe upon the evidence directly 
and immediately applicable to the iſſue, I do 
not think the court is warranted to ſet aſide 
this verdict either as being againſt evidence or 


againſt law. The ſingle queſtion was, whe- 
ther the indorſements were the defendant's or 


1 not; 


and it is impoſſible to tell . 
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| the defendant's hand-writing dots 
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not; and I do agree with my brother Pater, 
that they are equally to be conſidered as her's, 


whether written: by herſelf, or by any petſon 
| ; 1 r: the exi- 
dene. One Turnbull was produced; and he 


does not appear to have been a witneſs unde- 


ſerving of credit. His teſtimony Was not im- 
peached, and there ere ſome circumſtances 
Which conſirmed the account he on He 
ſwore that the defendant acknowledged the in- 


dorſements to be her's, and that evidence if 


believed is ſufficient to ſupport the action; and 
there: are, as I before obſerved, circumſtances 
to ſtrengthen and fortify it. It vas oppoſed 
by that of Miſs Gra, who ſwore that all that 
Turnbull had ſworn: was falſe. That aſſertion 
does not demand ſuch belief as ſwearing affir- 
matively to the fact; and it is a rule to recon- 


eile contradiQory evidence if poſſible; for the 


benignity of the law never ſuppoſes wilful per- 
jury. Now if vou miſbelieve Turnbull, you 
mult, believe that he was wilfully perjured. 
But you may miſbelieve Miſs Groſe without 
ſuppoſing her guilty of wilful perjury. | What 
ſhe has ſworn might have been ethically true, 
though not logically. She might have believed 
it herſelf to be true, though it were really not 
ſo. There is nothing elſe to contradict Turn- 
bulPs evidence; for the evidence that it was not 
not, by any 
means; on the contrary, it rather confirms his 


teſtimony; for the witneſs ſwore that he could 


orm no opinion of her hand-writing. If this 


| R were true, it was ſufficient to ſupport 


— ous and ſo I underſtand the charge to 
ave been. But there were other circum- 
ſtances. A witneſs on the part of the defen- 
| X dant 
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Ant fore that the firſt time ſhe denied the i in- 
dorſements as after Lyont had left the 


dom three months. That ſupportz the evi. 


dence of Turnbull; und to the fury a d be- 


longs the right to judge of the credibility of 
witneſſes. The judge left it to the jury; and 


I think he was right in charging the jury that 
if they had wy doubt, they ought to lean 


againſt the n, e they ſhould 
think Gy e had a ed vals,” That 


0 0 


charge e thus —If yo think the PE 
Q 5 


the in 1 0 in equlibrio, , 
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urce than a polluted one. Therefore I am 


- f opinion al + the verdict cannot be ſet ide 


evidence or law ; and indeed I am 
ied in this opinion by Mr. Curran: * 
ment, who admitted that it could not be 
en on either of theſe grounds; 3) and in 


m opiniqn he put it on a ground Which is the 


ly one that could raiſe a doubt in the minds 


of the Court— namely, that the jury might 
have been influenced y. extraneous matter; 


I do feel that doubt; for a paper was read 


Which I think might have operated on the 


minds of the jury: it is true, it was not read 
that the contents of it might be evidence to 
ſupport the iſſue, but merely for the purpoſe of 
confronting the two witneſſes, Turnbull and 
Miſs Groſe. But yet it was read, and being 


| fo, I have a doubt, whether its eontents might 


not have had ſome influence on the minds of 
the jury, and ſeemed to have eonveyed, in 


ideas, a kind of promiſe m—_ which they mi 1 
have founded their verd pon this ground 


I think there ought to be a ſecond tral. * . 
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1787. 4 1— La wy B. concurred. with his 
WA. rethren in; thinking this a fit. ſubject for the 
o conſideration of a ſecond jury. 

Tx - 800 Ralle for a new Srighanade abſolute. 
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againff tinge Beis againſt Cake,” 3 ; 


Clarke, 78 1 5 
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Defendant puts'N 
ting a rule on 


K. ©; Smith moved to ſet ande the capias 

plainti®roſhew 9¹⁰ minus with the proceedings thereon, 

caufe of bail, fir Want of an affidavit to warrant the writ, 

Jeden ne ehlch was marked for 3 Sl. 85. 64. for goods 

want of an af- 'fold id delivered. 

bunt ewe Mr. Blackburne contra. The defendant has 
- waved the irregularity by putting a rule on the 
pla lintiff to ſhew cauſe of bail. 

Per Cur. This application 1 is too late. The 
proceeding was certainly wrong in the outſet; 
but the defendant has waved the irregularity, 
He ought to have made this objection before 


he Put he TORY" on the r, to ſhew cauſe 


YOu a vo role 
i 97 Jon ena 
9 y 1+ . d.43.4 44 [34 * 
b it; 
7 * v * " Ss «> 1 ©, 
DAB AWARE Y unt Fr 
Same Day, : * rr; — 


Kelly . ©, 2; 
againſt et AE! 27118. | on againſt Quin, a 


4 R. 1 * chapkinti®, moved that the 
2 59 or: 1 A-officer ſhould. tax plaintiff's coſts on bring- 
the party ſue- ing down the record, whereon a remanet was 
> a og eds: entered pro defedtu juraterum. He ſtated that 


titled to his e had * a tales ; that the cauſe was 


coſts on are c ; ied 
manct ? SIG ea " 
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tried at the ſubſequent aſſizes, and plaintiff got 1 4008 
a verdict. He cited in ſupport, of this motion, — 

4 Bur. 1987. 5 Bur. 2694. Kelly: 7 
Mr. Attorney Genera contra, | faid thoſe caſes . : | 
are of no authority to decide the practice; h 
would be ver Lorty to ſee: rhe practice. as lad 1E 
down by Mg er Burr 74 ſome caſes, adopts) 
edin the Courts of this kingdom; as theprac- © rn 
tice, upon attachments to cram.down., interrge; . on 2745 
gatories, though the party confeſſes the co 0 '> anal 
tempt and fubmits to the judgment gf the 1 50 acc 
court, 2 Bur: 796. 4 Ae 2105. This prag ** 
tice he ſa - 198 very ju ly reprobated in e be 
Court of King's Ben 80 his kingdom, a ow” : _ I 
days ago, 1 e caſe of King v. Read; ane 
that he hoped the practice as now cited, waa. „ 
ſhare the 2 fate here. tho 

The officer (Mr. Farren) reported that the 
practice was, not to allow the coſts of a rema- 
net; that in ſuch caſes each party abides by 
his own. To this the court ſeemed to agreez  * 
but as the record of the ane was not po- 
duced, which the court thought neceſſary ta 
Frome en motion upon they: 5 ren“ 1 
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Berna . 291828 1513118. 1145 
* =. ur ſje hon. 1 ot rent. 

Six months Execution had been n and the 
99 een — Seen l eber 
in ejectment for move, on be of à mo e te- 
non pee mon- rants igtereſt, that's tin of * Waden mould 
gages of the ta. iffere; to pat the mortg eflion on 


* 13 att- date of the mot Je, Tt at the nine 
TH arrear months . 5 oy 715 1 to 700 cem in, 
Jndlr eters BA Be not exp 7 bf. the Urear 


rhe expiration bee bo whe 2 gr attorney con- 
L on beben of His 7 Ine 10 8 10 


ſeſſion. 


is put into poſ- rated per Cur. Without farther wot 


305 3115 3 00 ] 24 Un n Iu 140 7 | t 


NN b 2 1 | . Jar . "MM £1) 
vd 20 bid u A rotates tt, 7 e rl! 
ZB G1 bom? mmeIofritundrot to nw 
uf June. 6 
Gould - Govzp againſt” A pn KMs, and e. 
againfl 0 Nene Tt q * r 1 „ 
Adams. 
HE origina? bill was filed for the arrears 
An annuity de- 
L of an annuity deviſed to the plaintiff by his 


of teftator is brother Michael Gould; and to have it decreed 
not to be with- a charge upon the lands made ſubject thereto 
charge the debt. by the will of the teſtator. The teſtator in the 
for the deviſe year 1764, had become ſecurity for the plain- 
en tiff upon his being appointed hearth-money- 
collector; and on the 12th of April 1780, he 
was obliged to pay for him 3921. 108. Michael 
Gould had made a will in 1779, in which he 
deviſed an annuity of 100l. to the plaintiff for 
his life, but having been obliged, as ſecurity for 
plaintiff, to pay that deficiency, he made a new 
I. in 1782 and therein deviſed to plaintiff an 


125 annuity 


—— 4 


annuity of only Fol. for life. The defendants, 1787: 
as his r N got into poſſeſſion of | his. — 
eſtates, but refuſed to pay the annuity until the 2 . 3 
plaintiff ſhould diſcharge that debt of 392l. 10s. = 100 
Mr. Solicitor —— Wolfe) for the de. 
fendants, (aid, as there tk 6 inors Adee 
his clients deſired merely to have the opinlad | 
of the Court upon the Bricks queſtion which” 0 e "i 
was this: when a creditor” deviſes an ye Jo cs = 
to his debtor, Yhethicr the deviſe is an 2652001 24.» , 
guiſhment of the debt? | 
2 Salk. £54 2 Eg. ab. 1 2 P. Ws. 128. | 
3 Jn & Selchn, t temp. Talb. were | 
Telverton, Oh,” Baron. Wee l mit e | if 
4 will and leaves à legacy, it is primid facie to uw 
| 


1 


— intended a benefit to the le tee. Now's 
the err due by the plaintiff to his brother 


_ teſta were fo be aer off againſt the an- 


ndlty, the plaintiff would take us benefit. Be. F 
des where there is an annuity deviſed, it is | 
not ſo p per to alou a ſet off agalilt itz ab if 
it were 4 füm in groſs. 2 

Per Cur. Annuity debe d charge upon 

r ec an account to be hy. the ar- 


e Foſs bill diſmiſſed; 
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no; Naas! ad SHE + — 02 vigo 10 7 (1530 
nde, 1470 GLenawix a inſt. 7 Editor, of 
224 June, BEI 
e e FH} Th, 2 i. Haan Fg. 
Lord — ace 5 Os e e, | 
oh arm TION, on the. caſe 8 da + 
Tg 2 1 libel, tried -before. Craokſbanks aſt. 
aRion for a li- OPT ms "Afzzesat \Downpatrick, when a 177 185 
bel may be ſet was found for the. defendant. ... A rule had been 


en cc endes. obtained to ſed it afide as contrary to evidence, 
I The Judge not having certified, his; opinion 
the verdict, his report of the E was ſent 
back, to him "for tha hat purpoſe; 5 wheteupon he 
certified, t at e thought it contrary to F 
dents and was diffatisfied with i 1 

Curran, Mr. Blackburne, Mr. A. 1 
arts. and Mr. C. Walker to ſhe; cauſe, This; 
action being (1 a libel, i is in thę nature of a 
Wie, proſegution, and is AS A 2 
matter for which l fendant. nn 5 515 
bee indicted. . In ſuch caſes. new el ave 
uniformly been refuſgd when, en 
for the defendant, though: 17755 yidence., 2 


Bare 664: 2 Stra, 1238, 3H hes _Lowp-G7- 
alk. 64. ol O04 2: . 1 hn 4. 42 
ws" Attorney, General, 'V Caltbeck, Wh 


Mr. Dunne, contra. The . upon which 
actions of this nature are ſupported, is, that 
every perſon is intitled to a civil retribution for 
a civil Injury. If that be law, an@ this verdict 
be againſt evidence, the court will not be pre- 
vented from ſetting it aſide, becauſe a crimi- 
nal proſecution would lie againſt the defend- 
ant. 3 Wilſ. 59. and 2 Stra. 1238. were ac- 
tions for a penalty, and no particular injury 
had been done to any one. Corp. 37. was for 
a malicious proſecution for forgery, which is 
in 
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nature an hard action; for it is a prin - 1787. 
ciple of policy that all perſons ſhall be encou· worm 
raged to carry an public proſecutions; whereas Te Gon. 
cing. the character of another, a peer of: Mages, 
XL realm, and that too in ſo public a manner, ; 
as. by a newſpaper,. cannot be too ſeverely: - - 
Geeks, and puniſhed. The. gaſe in 2 Bun. 
664. does not warrant the principle for which 
it _ cited. The ground of refuſing a new; = —_ 
trial there, was, that the judge had reported | Fl 
that the damages which, the plaintiff had ſuſ- 4 
tained, were..not more than balf-a-crown.. In | 
order to bave an opportunity aof recovering 
chat, the Phincift, would have been obliged, to | 
pay the colts, of. the former trial. It is ſaid 
at this action ſavours of a criminal proſecu- 
9289 45 Wi 5 — — 5 1 the 


3 44 


aſide. Ir onda v. Archdall in this Court this 
term, amendme t. was allowed to ſupport 
2 verdict fe r e in ſuch an action, hy 
which the defendant. was prevented from tak- 


ing. a damage: 0 an exxor which would) my 


4 76 
4 Het 1, Gee Barons. . This i is an a2ion 
{95 he ele The jury hay enfgund for the de- 
fendant;3. the judge has reported that heithinks 
the verdid , CONtTary . to evidence, and we are 
of the. ane, opinion from hat, appears.from 


O11! qo 
» te 39 
a), * 8 P. 178517771 #t Ma 


1 
2 * 0 \ 
"th 
ö : 
- 
- 
"WS 


cart Brrx ; I TirkC 
the report. The verdict therefore muſt be 


ĩ et ade, unleſs this general rule be eſtabliſhed} 
Lord - = wad that in all caſes where the action ſounds in 
** minulity, no verdi& for the defendant, howe- 


ver contrary to evidence can be diſturbed ;/ 
ſuch # rule there certainly is not. There are 
indeed*to' be — ſeveral loofe dia of that 
Kr yr oy 'T' car ſay wo more of what 
—_ Mans 811 the caſe in Burr. — 

He fays, t — be is is a caſe here an ind 

ment or information would lie, and in criti. 
nal caſes where the defendant is acquitted, a 
new trial cannot be granted. That is un- 
deubredly true; but is that to eſtabliſſi a rule 
ot law, that however" contrary to evidence,” 2 
verdict for the defendant may be, if it be in 
afl adtibn for à matter for whict af indictment 
or information would have lain, it cannot be 
ſer ande: Lord Mangfeld throws ift che ob- 
fer vation merely as” 4 ſecondary reafon'to the 
prineipat ground for refuſing à new trial, 
"There being there no fuch rule il lis verdict mull 
' be ſet aſide. | 

Potter, Brem "Hd weſpats” ver arts the 
charge is 4 breach of the peace, Which is in- 
dikrable; and yet it has never 0 pretended 
that in ſuck” Caleb Where We 4 verdict 
againſt evidener in favour defendant, 
the Court cannot uſe the ieee. 0 
doubt there might be circumſtances to indt ce 
the Court to refuſe à ne trial; but here the 
judge has reported that he was Aifaticficd with 
ie Verdict, and we agree with Him. 

Hanno and Metge, Barons, of the fame 


opinion. 
Per Cur. Rule made abfolute. 
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NIECTMENT on the title before Henn. J. Cements 
at the laſt Spring Aſſizes for Cavan. Before evi- 
The Judge reported that the plaintiff proved i cf whe | 
that the premifes.in queſtion were the eſtate evidence of the 
of the late Nathaniel Clements 5 and endea-$onente of it | | 
voured to prdye that they had been demiſed given. 
by him to the leſſor of the plaintiff's father | 
James Baxter, in the year-1767, but not be- 
ing in poſſeſſion of the leaſe; he produced the 
memorial, and the witneſs to the memorial, 
who fwore that he had ſeen and atteſted an 
inſtrument which: was called à leaſe of the 
lands, but had not read it; that he ſaw Na. 
thimiel Clements. ſign the memorial at the ſame 
time; it was ſtated that the Jeaſe itſelf had 
been loſt, and às evidence thereof, a man of 
the name of Furren, ſwore! that James Baxter " 
having failed in his'circumſtances went abroad, 1 
and had previouſſy lodged with him (the wit- 7 
neſs) a box of papers which he ( James Baxter) 
told him were family papers; that the leſſor | 
of the plaintiff returned home à ſhort: time 
before the trial, and directed him to-. ſearch 
amongſt them for the leaſe, that he did fo, 
but could not find it. But he could not ſwear 
that the leaſe was in the box when it was de. 
livered to him. it was further" proved that 
Famer Baxter had been in poſſeſſion of the 
lands from che year 1767, till he went abroad, 
Which was about twelve years, and that the 
defendant had been in poſſeſſion ever ſince;— 
The Judge did not think this evidence ſuffi- 
cient to entitle the plaintiff to read the me- 
W morial, 
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1787 morial, as evidence of the contents of the 
. leaſe. It was then offered as a ſubſtantive 


Baxter 
again 
Clements. 


os 4 
. 


leaſe of itſelf, having been —— by the 
grantor, and as it recited the original leaſe, 
containing a complete demiſe. This alſo was 
rejected, and the plaintiff was nonſuited. 


+ > Motion was made to ſet aſide the nonſuit. 

Mr. Jameſon, Mr. J. Stewart,” Mr. Corry, 
and Mr. Plunket. It cannot be denied that 
under certain circumſtances, other evidence 


may be ſubſtituted in the place of àa deed; the 
queſtion then is, whether this be ſuch a caſe as 
will admit of ſuch a ſubſtitute, and whether 
thei evidence we have offered ought to be read 
as ſuch. It cannot he denied that we have 
— ſufficient evidence of the exiſtence of 2 
e, taking together the memorial, the evi- 
dence of the [witneſs to the memorial, and the 
poſſeſſion of Jumet Baxter for twelve years im- 
AY ſucceeding the alledged date of the 
1 Salk. 286. the recital of a leaſe in the 
— of releaſe, was, before the ſtatute, held 
to be evidence of the exiſtence of the leaſe, 
between the parties: and 1 Lev. 101. the or- 
der for adminiſtration was held to be evi- 
denee of the adminiſtration itſelf; and we 
contend, that the: plaintiff alſo! gave evidence 
to go to. the; jury of: the loſs of the leaſe. 
Of a loſs of;;a>deed: none but ciręumſtantial 
eyidence can ever be offered, unleſs it ſhould 
have happened that the very burning of it 
ſhould have been ſeen. Here thetevidence of 
having ſearched unfucceſsfully for the leaſe 


among the family papers is evidence to the , 


jury of a loſs, 1 Salk. 288. Thel Univerſity 
of Oxford entitled themſelves to a preſentation 


Four a 1 — of the Earl of Shrewſbury for 


To recuſancy, 


. | 
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recuſaney, and upon giving fame eridence that 


the record was loſt, inferior evidence was . 


permitted to be given. 3 Com. Dig. 28 1. 


Lord Chief Baron Camynt ſays, chat a coun- Ci ä 


terpart has been allowed, where the original 
could not be found. There is at leaſt proba - 
ble proof that there was an original leaſe of 
the lands in queſtion, and the memorial is at 
leaſt of equal force and authenticity with 
the counterpart of a leaſe. 1 Mod. 4. a 
copy not compared was allowed to be given 
as evidence. Should it be objected that the 
memorial is not a copy, it may be anſwered, 
that a copy is not the only evidence of the 
contents, the party may produce an abſtract, 
or even give parol evidence of the contents, 
Bull. N. rk Fa Dub. Ed. 1773. In Milt. 
557. Drafts of a leaſe (which Lord Chief Juf- 
tice De Grey ſaid were the ſlighteſt kind of evi- 
dence) were allowed to go to the jury, where 
there was no evidence of a leaſe having had 
exiſtence, no evidence of deſtruction, nothing 
but circumſtances. And in page 553 he ſaid, 
theſe ought to be read as a reaſonable pre- 
ſumptive evidence, that there may have been 
ſuch a leaſe once exiſting, eſpecially as ſearch 
has been properly made and none can be 
found. "If there were doubts: whether the 
leaſe had been loſt or not, thoſe very doubts 
are a reaſon why it ought to be left to the 
ury. 125 5 1 £55 
But 2dly, In this caſe there was no occa- 
ſion to prove the exiſtence of a leaſe different 
from the memorial, and the loſs of it. The 
memorial itſelf is a ſubſtantive deed. It is a 
deed poll executed by the grantor, and con- 
tains a recital of the entire grant, which is 
| | con- 


an | conclufive 
* or; as the 
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all elaiming under the grant- 
_ here muſt be taken to 
be. The memorial was made twenty years 
ago immediately after the execution of the 
leaſe, and formerly, it is well known, it 
was the cuſtom to recite the leaſes in hac verba 
in the memorial. At any rate, the deed be- 
ing under ſeal, as to have been read, 6 
Mod. 45. 3 Com. Dig. 279. An e ves or 
deed under ſeal, ſhall jo allowed for evidence. 
85 Lev. 387. A deed enrolled by conſent of one 
party 8 ſhall be evidence againſt him, and 
i who claim under him; ne n ls 
equal to an enrolment. 

The Attorney General K This me- 
morial was firſt offered as teiderice of the ex- 
iſtence of the leafe, and then without giving 
any evidence of the loſs, it was offered as evi- 
dence of the contents; and the judge very 
55 roperly refuſed it; but even if che plaintiff 
proved the loſs; the memorial was not 

the proper evidence of the contents. The 
law of evidence as laid down by Gilbert is, 
that when the original deed is loſt, a copy may 
be had; but then there muſt be evidence that 
it had been compared. Here the witneſs 
fwore that he never had ever read the leaſe, 
and a memorial 'was never intended to be a 
copy; nor can the regiſtry be confidered as 
an enrolment. There is no doubt where the 
law requires an enrolment to give effect to a 
-decd, the inſpection of a deed is evidence: 
dut the regiſtry is not neceſſary to give effect 
to the deed, but is merely intended as notice. 
And if ſecondary evidence could have been 
admitted, poſſeſſion muſt have gone along 
with the deedg but here the poſſeſſion for = 
Alt 
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twelre years has dera againſt the ſuppoſed 


: 


leaſe 


Next the memorial was offered As a ſub- 


ä ſtantive Fee deed; under which the 


plaintiff ſought to make title, becauſe i it con- 
— a — of the leaſe, and is therefore 
concluſive againſt the grantor, and all claim- 
ing wag bim. In the firſt place it does not 
appear, that the defendant claims under Na- 
tha nel lent in fat. he is. not his, heir at 
law, and in order to giye that effect to a recital, 


it muſt be a 2 in a deed; now à memo- 
rial is not a deed; it WR an eſſential proper- 


ty of a deed, e * Then it muſt 


operate by wa oppel} This memorial 
cannot be an berech for it is not an inden. 
ture. 


Telverton ©, B. We are all * opinion, 
dee ee 8e angle not to be ſet aſide; 
there was not ſufficient evidence of the loſs, 
the memo | was not offered as evidence of 
exiſtence of the deed, but 2s a ſubſtitute 


for it, which could not be ad, till the 
s of the original had been proved. Now 


the only evidence of ſuch loſs was that James 
Baxter, on quitting the kingdom in diltreſs, 
had delivered ſome papers to one Farren, who 
at the requeſt of the leſſor of the plaintiff 
ſome years afterwards, ſearched amongſt them 


for the leaſe, but could not find it. When 


weaker evidence than a deed itſelf is offered, 
two things muſt neceſſarily be proved; firſt, 


267 
2. 


8 


Clements: 


that ſuch a deed had exiſted, adly, that it 


has been loſt. As to the firſt, the memorial 


was not offered eo intuitu, and there was ney | 


ſufficient Des of the nr. 


Nur 
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1787. Pewer Baron. If the memörial had been 
— offres as proof of the Ge of the deed, 
es, and refuſed, che nonfuit ought to be ſet afide. 
— ct But it was offered as à ſubſtitute for the deed, 
before plaintiff had laid a proper foundation 
for ſuch evidence. The miſtake was that the 
plaintiff thought that as the memorial was 
figned by the leſſor, it would itſelf operate as 
a leaſe; but he has not given the beſt evidence 
either of the exiſtence of the leaſe, or of the 
Joſs of it. The only evidence of the lofs was 
Farren's ſwearing that James Baxter had given 
him a trunk 1 ſome papers, and that 
he had ſearched amongſt them, at the requeſt 
of the plaintiff, for the leaſe, © but had not 
been able to find it. But there was no proof 
that all the papers of James Barter had been 
handed over to the witneſs. If indeed he had 
ſworn that, it might have been ſufficient; but 
his deeds might have been handed over to an- 
other perſon; and that leaſe may at this day 
exiſt amongſt them. The beſt evidence the 
nature of the caſe would admit of,” was not 


given. 9 
Per Cur. Rule to ' ſet adde nonſait, dif- 
chwped:;': 7 0075 | | 
— * ö a 1 Top 
Same day. 
> oo ch r againſt Tarzen. 
againſt a 
e a HIS was an action "ns the uſe * occu- 
plaintiff in an pation of a ſtall in the Fiſh-market of 


_ for uſe Cans market, in the city of Dublin, for 
= 1 eighteen months, tried RE Lord Chief Ba- 
want of um. ron Telverton, at the fittings after laſt Hilary 


cient evidence 


of a permiſſive term. There were two counts in the decla- 
enjoy ment. | ration; 
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ration 3 an Indebitatus afſumpſit, and a Qyan- 


It appeared at the trial, that the ſoil where - w 
on the market flogd, was the eſtate in fee of 
the corporation of the city of Dublin, and had 
been ſo, time out of mind; that the city had 
demiſed it to a Mr. Daw/on, who demiſed to 
the plaintiff in 1783; that the plaintiff had 
conſtantly: paid rent for it to Dateſan, and 
Dawſon to the city; that the occupiers of each 
of the ſtalls: (excepting that occupied by de- 
fendant) conſtantly paid rent for thera reſpec- 
tively at the rate of one ſhilling per week: 
and that in the leaſe to Dawſon, and in ſeveral 
previous leaſes theretofore. made by the cor- 
poration,” as alſo in that by | Daw/on to the 
plaintiff, there was inſerted a covenant, that 
the occupier of each | ſtall ſhould not be 
charged mote than at that rate; that the de- 
fendant occupied. one of the ſtalls, according 
to one witneſs, for eleven years, according to 
another, for ſeventeen; that the ſtalls had been 
frequently repaired, and for the laſt time about 
ſix years ago, at the expence of the corpora- 
tion; but the witneſs (the carpenter employ- 
ed) could not particularly ſwear that the de- 
fendant's ſtall had been repaired ; but faid; 
that if it required repair | at the time, it was 
repaired with the reſt ; that gates had been 
erected ſome years ago, at cach end of the 
Fiſh. market at the expence of the corporation; 
that theſe gates afforded a fecurity to the 
whole market, and were regularly ſhut every 
_ and opened every morning by the plain- 
iff; and that until they were opened the oc- 
cupiers of the ſtalls, who made uſe of them 
only in the day time, bad not acceſs to them. 
3 | U There 
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1787. There was no evidence of the defendant's 
having paid rent at any time for the occupa- 
1 tion of his ſtall, But on his part it was 
= Talon. proved, on the croſs examination of one of the 
= plaintiff's witneſſes, and on the direct exami- 

nation of one of his own, that the defendant 
had always refuſed to pay rent; that he paid 
for cleanſing about his own ſtall, but plaintiff 
paid for cleanſing the reſt of the market. 
The time for which plaintiff declared in this 
action ran back ſix months into the time, for 
which he had got a verdict againſt the defen- 
dant in a former action; the recovery where- 


_ - in however could not be then given in evi- 
= dence, the record not having been made up 
| in time. But this matter having been men- 


tioned at the trial, it was conſented that the 
jury, in aſcertaining the damages, ſhould de- 
duct the rent for thoſe ſix Months. Verdi& 
for the plaintiff, with al. 128. damages. 

| Upon a motion for a new trial, the Attor- 
ney General, Mr. Curran, Mr. R. 3 
and Mr. Burrowes, argued for the defendant. 
The Solicitor General, the Recorder, and Mr. 
Scriven, for the plaintift. 
On this day, Barons Power and Metge de- 
livered their opinions for ſetting aſide the 
verdict. Telverton, Ch. B. Contra. | 
Merge, Baron. This action for uſe and oc- 
cupation is founded on contract, and unleſs 
there be evidence of an expreſs'or of an im- 
plied contract, it cannot be maintained. Clear- 
y there was no evidence in this caſe of an ex- 
preſs contract, and therefore it muſt depend 
on the evidence adduced to ſupport an implied 
one. It was objeQed that an implied contra& 
would not ſuſtain this action; and the caſe of 


Johnſton 
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Johnſton againſt May, 3 Lev. 150, was relied 17 87. 
on, as an authority in point. But that caſe does !ßł⸗ł⸗ç„7.v 
not warrant the poſition. The dictum in the by =" 
caſe muſt be taken ſecundum ſubfectam materi- * Tathon, 
am. A difum of à judge is of no authority 
but to a point before the court. The words 
of the eourt are, That in that caſe an expreſs 
promiſe ſhall be intended, and not a promiſe 
in law ariſing on the contract, which the whole 
court agreed would not lie, and that, if non aſ- 
ſumpfit had been pleaded, 'an expreſs promiſe 
ought to be proved. But this, as I ſaid, muſt 
be underſtood ſecundum ſubjeftam materiam. 
There an expreſs promiſe was laid; the plain- 
tiff alſo declared on a quantum mrruit, to which 
the defendant pleaded non aſſumꝑſit, and to the 
other count, he put in a demurrer. Upon that 
demurrer the court was bound to intend an ex- 
preſs promiſe, as laid in the declaration, and 
they did intend it; and they were very right 
in ſaying that the bare promiſe i in law on the 
quantum moruit could not maintain the action 
| in ſuch caſe. But be that as it may, the cur- 
| rent of authorities down to the ſtatute 11 Geo. 
2, proves that a promiſe in law will ſupport this 
. action. But it cannot be | doubted ſince the 
ſtatute, that an implied promiſe will ſupport the 
action; and indeed a caſe that has been very 
lately decided in England, and reported in the 


5 Term Reports 378, Birch againſt Wrigbt, war- 

- rants that doctrine, if it be neceſſary to have a 

'. modern determination te ſupport it. The words 

'. of Buller, J. there are“ The action for uſe . 
d and occupationis founded on contract; and un- 

d leſs there were a contract either expreſs or im, 

N plied, the action could not be maintained. 

ff The next conſideration is, whether the ;plain- 

n tiff's 1 a EP makes a diſtin&ion ? f 


U 2 The 
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The defendant. having held under the city, 
that is, having been in poſſeſſion when. the city 
held the eſtate; it is clear, that if the city.could 
have maintained this action, the plaintiff as a 
purchaſer could do. ſo too; and beſides the 
caſes cited at the bar, the caſe of Birch and 
Wright which I have already cited, is directly 
in point. It was an action for uſę and occu- 
pation. Verdict for the plaintiff, ſubje& to the 
opinion of the court upon a caſe which ſtated, 
that the defendant before the 18th July 4 
was tenant from year to year of the lands in 
queſtion to Mr. Bowes; that by indenture 
dated 18th July 1777, Mr. Bozwes and Lady 
Strathmore granted annuities for her life, and 
coyenanted to levy a ſine to the uſe of the plain · 
tiff, upon truſt to receiye the rents and pay the 
annuities out of them; that a. fine was levied 
accordingly: ; that defendant paid all rent due 
on the 22d Nou me 1784, except 811, 158. 
to Mir. Bowes, | but has not paid any rent ſince: 
that in May 1785, the plaintiff brought an 
ejectment againſt the defendant, and laid the 
demiſe on the 6th of April 1786. and in Trini- 
ty Term 1785 obtained judgment; that in 
September 7885 plaintiff gave notice to defen- 
dant of his title, and required him to, attorn 
and pay him the money then in his hands; 
that the defendant refuſed to attorn, and there- 
upon a writ, of poſſeſſion was executed, and 
the defendant quitted the premiſes; Lady 
Strathmare ſtilllixing. In that caſe, the plain- 
tiff, Who was grantee, recovered, down to the 
day of the demiſe laid in the declaration in 
eje ment. There Mr. Juſtice Buller well ex- 
plains a caſe that had been urged with ſome 
. Krength at the bar. It is the caſe mentioned 
in (ouper 246, where, an ejedtment was 
844 8 brought 
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brought for the premiſſes, and at the ſarhe af 
ſizes, the plaintiff recovered in an action for 
uſe and occupation. Says Mr. Juſtice Buller, 


alluding to it,. If the recovery in the action for 


uſe and occupation had been for the rent down 
to the time of the demiſe, the caſe is good law, 
otherwiſe not; for there muſt be a ſubſiſting 
contract to ſupport this action; and if there 
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1787. 
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Wybrants 

ainſt 
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were a ſubſiſting contract, the plaintiff could 


not recover in the ejectment. The reaſoning 


there is concluſive, and reconciles that caſe, as 
it is reported; for non conſtat that the verdict 
was for rent, lower down than the time of the 
demiſe; and if fo, the actions are reconcileable 
with each other. But the inference I draw 
from the reaſoning there, is, that there muſt 
be a relationſhip between the plaintiff and de- 
fendant to ſupport this action, a contract ei- 
ther expreſs or implied: and that leads me to 
the real queſtion in the preſent caſe. In that 
caſe which I have cited, there was clearly a te- 
nancy under Mr. Bowes and Lady Strathmore. 
But in the preſent caſe the real queſtion is, 
whether there was that tenancy under the city, 
or whether the weight of evidence was not in 
fayour of an adverſe holding by the defen- 
dant ? There was no direct evidence of a de- 
miſe by the city to the defendant ; yet, there 
was evidence to go to a jury, that the defen- 
dant enjoyed by the permiſſion of the city. 
But there was not even the beſt kind of ſecon- 
dary evidence. There was no promiſe of pay- 
ment of rent, nor any direct evidence of an aſ- 
ſent, on the part of the defendant. But be- 


ſides the uncontradicted evidence of title (For 


here there ariſes a diſtinction in this action for 
uſe and occupation. Where the purchaſer is 
Is the 


1 
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1787. the plaintiff, the title is proper evidence, ali- 


LA ter non, and ſo it is laid down by Lord Mans- 
Wybrants 


feld, in Wolley v. Cloutman, Doug. 234, which 
was cited by the Recorder; ſo in this caſe 
this evidence of title in my apprehenſion was 
neceſſary; for, ſuppoſing that there was no 
doubt of the relationſhip between the city and 
the defendant, how is the defendant to know 
that the plaintiff is entitled to the rent, unleſs 
there be evidence of the title? for though ſuch 
evidence is not neceſſary between the landlord 
and tenant, yet, it is ſo, where the vendee be- 
comes the plaintiff) I ſay, beſides that uncon- 
tradicted evidence of title, there was evidence 
of acts of ownerſhip, ſuch as daily openin 
and ſhutting the gates and repairing the ſtalls. 
'Chis was evidence to go to a jury of ownerſhip 
and permiſſion ; and would be ſufficient, in my 
apprehenſion, to maintain the action, were it 
not controuled by evidence of a contrary ten- 
dency; that is, that the defendant had held 
for eighteen years without paying rent. The 
queſtion then is,—Was that evidence of an ad- 
verſe poſſeſſion ? That depends upon quo ani- 
mo, the rent was withheld, i. e. whether it was 
to be conſidered as evidence of a denial of the 
plaintiff's title, or of an unfair withholding 
of the rent, and that was ſurely a queſtion for 
the jury under the circumſtances of the caſe, 
where there were conſtant acts of ownerſhip, 
and where the defendant enjoyed the ſtall, and 
every day the gates were opened and ſhut by 
the plaintiff. Conſidering the evidence ab- 
ſtractedly, without taking notice of the reco- 


very by the plaintiff in a ſimilar action, (which 


has been mentioned) the inference is ſtrong in 
tavour of an adverſe poſſeſſion : where no 


action 
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action had been brought for ſo long a time; 
and the more ſo, conſidering that payment of 
rent was always refuſed. That raiſes a ſtronger 
inference than that ariſing out of the acts of 
ownerſhip. I lament I have not judicial cog- 
niſance of the former recovery. If J had, I 
ſhould not be for diſturbing this verdia. As it 
is, there is a ſtrong preponderance againſt the 
verdict; though I think the judge was right in 
letting the evidence, ſuch as it was, go to the 


jury, and in charging, that if they believed 


the defendant held under the plaintiff, i. e. b 
his permiſſion, they ſhould find for the plainti 
In my apprehenſion, the evidence was ſtrong- 
2 other way, and therefore I am of opinion 

at there ought to be a new trial. | 

I have authority from my brother Hamilton 
to ſtate his opinion to be, that the verdi&ſhould 
be ſet aſide, notwithſtanding the ſmallneſs of 
the ſum found, as the caſe inyolves a queſtion 
of great and univerſal concern, and therefore 
ought to be decided in a more ſolemn manner; 
and is proper to be the ſubject of another trial, 
that it may be put on the record by a bill of 
exceptions. 

Power, Baron. In this caſe two queſtions 
ariſe for the conſideration of the court. 
1ſt. Whether the evidence on the part of the 
plaintiff was ſufficient in point of law, to ſup- 
port an action for uſe and occupation. 2dly, 
Tho' the evidence were ſufficient and proper 
for the conſideration of the jury, whether, 


from the report of the judge, there ought not 


to be a new trial ? | 

The firſt, is a mere legal queſtion, and I 
have pleaſure in refleQing that, as this ver- 
dict will now be ſet aſide, if on a new trial 


the 
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the ſame evidence ſhould be offered and the 
ſame charge given by the court, the point may 
be ſettled by a bill of -exceptions. | 

At common law, where a demiſe was made 
by parol, deed or other writing, reſerving a 
cettain rent, neither during the continuance, 
nor after the expiration of the leafe, could the 
rent be recovered by action on the caſe. The 


rent followed the nature of the land, ſounded 


in the realty, and was recoverable, if ori a 
contract for years or at will, by action of debt, 


and not by action on the caſe.— But as in 
every action of debt founded on a ſimple con- 


tract, the defendant might wage his law; va- 
rious attempts were made, in the reign of 
Queen Elizabeth, and afterwards, to recover 


rent by action on the caſe, in which no wager 


of law was allowed. The enjoyment of the 


defendant by the permiſſion of the plaintiff 


was the alleged conſideration to ſupport the 
promiſe; the promiſe was the gift of the 
action. The attempt failed in the 33 Eliz. 
Read and Jobnſon, Cro. Elia. 242. and in 43 


Elis. Clerk and Palad : Cr0. Eliz. 8 59. it Was 


held that aſſumpſit did not lie to recover rent 
on a demiſe by parol; debt being the proper 
remedy. Afterwards in the 9 Car. 1. 1 Roll. 
Ab. 8, Potter v Fletcher, it was held that an ex- 
pteſs promiſe to pay rent in conſideration of 


the uſe and occupation, if alledged and prov- 


ed, was ſufficient to ſupport an aſumpfit, not- 
withſtanding an agreement tantamount to a 
leaſe ſhould appear in evidence at the trial — 
This determination was adhered to in M. 10 
Car. Acton v. Symon, Cro. Car. 414; in Lance 
v Blackman, M. 1655. Styles 463. and alſo in 

| Chapman 
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2014. 1 Sid. 323; in each of which caſes, it. 
was agreed that there muſt be an expreſs pro- 9 


miſe proved to ſupport this action, the law 
raiſing none by implication. The expreſs pro- 
miſe was conſidered as matter collateral to the 


real contract and quaſi a ſpecial agreement to 


pay a ſtipulated ſum ; to ſupport which, the 
teaſe, with the enjoyment, was held in law a 
ſufficient conſideration. It appears however, 
that in 35 Car. 2. Johnſon v May, 3 Lev. 150. 
the point was not conſidered as ſettled. But 
that cafe ſeems to have ſettled that an indebi- 
tatus aſſumpſit would lie for rent on an expreſs 
promiſe laid and proved, notwithſtanding a 
demiſe or agreement appeared on which debt 
would lie. But it was declared by the court that 
the law would in no ſuch caſe raiſe a promiſe by 
implication. 'The conſequence of this deter- 
mination was, that if at the trial a demiſe by 
parol, or agreement in writing, reſerving a 
certain rent, appeared in evidence the plaintiff 
was nonſuited, unleſs an expreſs promiſe, made 
at the time of the demiſe, was proved. This 
obliged landlords, in all caſes; where the rent 
was aſcertained by agreement and no expreſs 
promiſe made to pay the rent, to reſort to the 
action of debt. But difficulties having occur- 


ed in recovering rent, where the demiſe was 


not by deed; by the 11 G. 2. c. 19. Eng. 
every landlord, where the agreement 1s not 
by deed, may bring an action on the caſe for 
the uſe and occupation, and give in evidence 
on the trial any parol demiſe or agreement, 
not by deed, whereon a certain rent was re- 
ſerved ; which demiſe or agreement will be 
evidence of the quantum of the damages.— 
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This ſtatute is now of force in this kingdom 


Ty the 23 & 24 C. 3. c. 46. Thus are the 
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difficulties obviated, which the landlord lay un- 
der in recovering rents reſerved on demiſes 
not by deed. Such demiſes will now ſupport 
an action for uſe and occupation without proof 
of an expreſs promiſe. But if an agreement 


by deed appear in evidence; to ſupport an 


aſſumpfit, it is neceſſary at this day to prove ſuch 
an expreſs promiſe as I have already ſtated ; 
otherwiſe the landlord muſt reſort to debt or 
covenant, according to the nature of the deed. 
But tho? it was neceſſary before the ſtatute to 
give in evidence an expreſs promiſe when a 
certain rent was reſerved in any demiſe or 
contract; yet, where no demiſe or contract 
reſerving a certain rent appeared, and the 
plaintiff at the inſtance of the defendant per- 
mitted the defendant to occupy and enjoy, it 
never was queſtioned that a quantum meruit 
would in ſuch caſe lie for the uſe and occupa- 
tion; and to ſupport ſuch an action, an im- 
plied promiſe will no doubt be ſufficient. The 
reaſon 1s obvious. If the value is not aſcer- 
tained, debt would not lie; the law therefore 
implies a promiſe, in conſideration of the uſe 
and occupation, to pay as much as the pre- 
miſſes are worth. It is from not obſerving that 
difference between a demiſe reſerving a cer- 
tain rent, and a permiſſive occupation, where 
no certain rent was reſerved, that any doubt 
could at this day ariſe on the preſent queſtion. 
An expreſs or implied contract or promiſe, 
according to the circumſtances of the caſe, is 
the gift of every action on the caſe for uſe 
and occupation; the permiſſive enjoyment, 
the conſideration to ſupport the — 
uch 
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Such being the ground of the action; and 
in the pleadings in this caſe, the plaintiff hav- 
ing declared on a general indebitatus aſſumpſit, 
and on a quantum meruit, I ſhall now examine 
whether any and what legal evidence was 


adduced at the trial to ſupport the preſent 


action. 


There is no parol demiſe or agreement in 
writing (not by deed) reſerving rent pretended; 


ſo that the ſtatute is out of the caſe. No ex- 
preſs promiſe to pay rent, was attempted to be 
proved. Not a tittle of evidence therefore to 
ſupport the firſt count. To ſupport the ſecond 
count, a permiſſive occupation and enjoyment, 
in order to raiſe a promiſe by implication of 
law, was neceflary ; and that permiſſive occu- 
pation and enjoyment . muſt be intended or 
ſhould be proved. Now it is ſettled that the 
law will not intend or imply a permiſſive oc- 
cupation where the holding is adverſe ; where 
the defendant appears not to have been a right- 
ful .occupier—a rightful tenant to ſome one. 
Some act then tantamount to an expreſs or 
implied contract or permiſſive enjoyment muſt 
be proved. What was proved in the preſent 
caſe ? That the corporation, whoſe eſtate the 
ground was, uſually repaired al/ the ſtalls in 
the market ; that the plaintiff paid for cleaning 
the market, but not for cleaning the defend- 
ant's ſtall; that gates had been erected at each 
end of the market, which afforded ſecurity to 
all the ſtalls ; and that the occupiers of all the 
other ſtalls pay 18. per week for each ſtall. Now 
if the evidence re/ted here, it would be ſome 
evidence to go to a jury, in ſupport of the 2d 
count. The plaintiff having proved a leaſe 
from the corporation to Dawſon and from 


Dawſon 
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1787. Dawſon to him, he ſtood in their place (and 
ns fo far only can evidence of the title in this 
4 wow action be admitted,) and he would have given 
a. ſome evidence of a permiſſive occupation, un- 
der ſome contract, proper for the conſideration 
of a jury. But that evidence like all pre- 
ſumptive evidence muſt give way when the 
contrary is proved. It was, here controuled 
by the ſubſequent evidence, that the defend- 
ant's poſſeſſion from 11 to 17 years was a tor- 
tious, adverſe poſſeſſion, the defendant al- 
ways conteſting” (to uſe the words of the wit. 
neſſes for the plaintiff as well as the defend- 
nannt) and eile to pay rent.“ In my opinion, 
5 he, who always refuſed to pay rent to the plain- 
tiff and thoſe under whom he derived, muſt 
be conſidered as holding the poſſeſſion under 
colour or pretence of title in himſelf or a ſtran- 
ger; eſpecially whete there is no evidence, 
that during ſuch a length of poſſeſſion he paid 
or promiſed to pay the plaintiff, or thoſe under 
whom he claimed, any rent whatſoever, (for 
I lay out of the caſe all that was ſaid, becauſe 
no legal evidence appeared, of a former reco- 
very in a ſimilar action.) Taking all the evi- 
dence together, not a circumſtance appeared 
from whence it could be fairly inferred that 
the defendant obtained the poſſeſſion under the 
fame title, or in right of thoſe from whom the 
plaintiff derived; or that he ever was rightful 
tenant to any one. This, I ſay, was evidence 
of a wrongful poſſeſſion, and not of a permiſ- 
ſive occupation; evidence that the defendant 
did not hold by permiſſion of the plaintiff, or 
thoſe under whom he derived, inſtead of be- 
ing evidence that he did. It was evidence of 
a tortipus, adverſe holding and enjoyment, 
which 
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which can raiſe no obligation to pay the 1787. 
owner; for ownerſhip is not the ground of wv 
the implied promiſe ; nor is ownerſhip in queſ- 81 


tion in ſuch an action as the preſent. If evi- 
dence of ownerſhip or title te the profits, 
could ſupport the preſent action, I agree that 
this verdict is well-founded. But the title of 
the plaintiff, otherwiſe than as I have already 
ſtated, is not material in this action. Though 


the plaintiff had no title, he might, under cer- 


tain circumſtances, maintain this action on an 
expreſs or implied contract, and though he 
ſnould on the trial make out a title to the poſ- 
ſeſſion ever ſo clearly, ſuch title in itſelf would 
raiſe no legal obligation on the defendant to 
pay for the uſe and occupation, in ſuch an ac- 
tion as the preſent. If the plaintiff in his de- 
claration had alledged a title to the poſſeſſion 
in himſelf or thoſe under whom he derived, 
as the ſole ground of the implied contract, the 
defendant might have demurred to the decla- 
ration. The plaintiff therefore has failed in 
the proof of that occupation, which only can 
ſupport the preſent action, and which cannot 
be intended where a tortious adverſe poſſeſſion 


appears. If however it appeared doubtful'at 


the trial whether the occupation were tortious 
and adverſe or not, it was proper to be left to 
the jury, but the Court ſhould then have made 
ſuch deductions as flowed 'neceffarily from the 
evidence, and the law as well as the fact ſnould 
have been ſtated to the jury. If the evidence 


of a tortious adverſe poſſeſſion, had ariſen from 


the teſtimony of the defendant's witneſs only, 
I ſhould have left the fact to the jury with the 
legal obſervations I have mentioned; but as 
from the croſs-examination of the plaintiff's 
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own witneſs, a tortious. adverſe poſſeſſion ap- 
peared, the plaintiff ſhould in my opinion have 
been non-ſuited. It was ſaid during the courſe 
of the argument, that it was no.matter, whe- 
ther the poſſeſſion was adverſe or not: if the 
defendant enjoyed under the title of the plain- 
tiff, that the law would imply a promiſe to pay. 
This affertion cannot in my opinion, be ſup- 
ported by any rule of law, right reaſon or 
ſound policy. Occupation by wrong can ne- 
ver ſupport an action for uſe and occupation, 
which is founded on contract expreſs or im- 
plied. Defendant cannot be a lawful tenant 
and a treſpaſſer at the ſame time; if a treſ- 
paſſer, the plaintiff muſt make an actual entry 
or recover in ejectment to make the defen- 

dant liable to meſne profits in an action of 
treſpaſs. In all Diſſeiſins the profits follow 
the poſſeſſion, and he who is in poſſeſſion has 
the profits; re-entry therefore is neceſſary to 
reveſt the eſtate and the profits thereto be- 


longing, before meſne profits can be recover- 


ed in an action of treſpaſs. But if it were 


once eſtabliſhed that occupation and enjoy- 


ment whether adverſe or not, will be ſuffici- 
ent to raiſe a promiſe by implication. of law, 


in an action for uſe an occupation, we ſhould 


overturn the known eſtabliſhed. rule of law, 


that a perſon, who is out of poſſeſſion, mult 
make an actual entry, or recover he poſſeſſion 


at law, before he can recover damages on ac- 


count of the enjoyment. When a tortious 


adverſe poſſeſſion appears, and there is no evi- 


dence that the defendant was ever rightful 


tenant to any one, caſe for uſe and occupa- 
tion cannot be ſupported on an implied pro- 


miſe, but the plaintiff muſt firſt recover in 
ejectment. In that action the defendant will 


be 
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be at liberty to controvert the plaintiff's title 278). 
to the poſſeſſion, and prove, if he can, a title 
in another; which in the action for uſe and * 


occupation he cannot do. It would be end- 
leſs to point out the miſchiefs that would ariſe 
from allowing the preſent action to lie againſt 
a treſpaſſer or wrongful occupier, before a re- 
covery in ejectment. After a recovery in ejec- 


ment, an action of treſpaſs for meſne profits 


may be maintained without proof of title. So 
for profits. incurred. before the demiſe laid in 
the ejectment, caſe for uſe and occupation will 
lie. The plaintiff may in ſuch caſe, wave the 
treſpaſs, and bring caſe for the uſe and occu- 
pation ; but he could not ſupport this action 
for rent due after the demiſe laid in the ejec- 
ment, becauſe it would then appear he was a 
treſpaſſer from the time of the demiſe, and I 
have already ſhewn, that againſt a treſpaſſer 
or wrongful occupier, caſe for uſe and occu- 
pation cannot be ſupported. 


My opinion therefore is, that, as from the | 
evidence of the plaintiff's as well as the defen- 


dant's witneſſes, the poſſeſſion of the defen- 
dant appeared to be a tortious and adverſe poſ- 
ſeſton, the plaintiff did not at the trial ſupport 
the action for uſe. and occupation; and that, if 
the evidence of the adverſe poſſeſſion had been 
ſuch as ought: to have been ſubmitted by the 
court to the jury, the law as well as the fact 
ſhould have been ſtated for their information. 
If the defendant were a rightful occupier, and 
not a treſpaſſer; if he enjoyed by the permiſ- 
ſion of the plaintiff, or thoſe under whom the 
plaintiff claimed; the plaintiff was entitled to 
a verdict, But if, on the contrary, from the 
whole evidence it appeared that the * 
| 0 
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of the defendant was a tortious and adverſe 


poſſeſſion, then the defendant, and not the 


plaintiff, was entitled to a verdict. In either 
caſe therefore the verdict ſhould be ſet aſide, 
and a new trial awarded. © 
Telverton, Ch. B. In this cafe I have the 
misfortune to differ from my brethren, and as 
I hold it to be a laudable candour to 'acknow- 
ledge an error, when a man is convinced of his 
miſtake, ſo do I think it puſillanimous to give 
up his opinion, when he feels himſelf right. 
From the nature of this caſe, as it ſtrikes me, 
I will be bold to ſay, that the experience of 
the law will never furniſh an inſtance, where 
there is ſach perſuaſive evidence of a permil. 
ſive enjoyment. The action is brought for 
the uſe and occupation of a ſtall. ' There are 
two counts = the declaration, an indebitatus 
 afſumpſit, and a quantum meruit. The caſe 
made at the trial Se that the ground is the eſ- 
tate of the city of Dublin, and has been ſo time 
out of mind. That the city made a leaſe of it 
to one Dawſon, and Dawſon to the plaintiff. 
That the city and their tenants for the time be- 
ing, are ſo tenacious of their poſſeſſion, that 
they do not indulge the occupiers of the ſtalls, 
to ? Fr the uſe of them, as with an uninter- 
rupted enjoyment, but that they reſume their 
poſſeſſion every evening, and that the occupi- 
ers are obliged to' come as ſupplicants in the 
morning, to beg the owner's permiſſion to re- 
enter. For the evidence is, that the eity 
erected gates to incloſe the market; that theſe 
gates were opened by the plaintiff, or by his 
order, every morning, and ſhut every night at 
a certain hour. So that there was not one ge- 
zeral licence, but it was repeated from —_ to 
to ay: 
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is withdrawn.” The owner might have excluded 
every occupler from the enjoyment of his ſtall, 
at his pleaſure. But the evidence goes further; 
the ownerthip of the very ſtalls was proved to 
be in the city, for they have been conſtantly re- 
1 expence of the corporation; and 
further, that one ſhilling per week is now 
always, when they made a leaſe of the ground, 
ſtipulated with their tenant, that no more 


ſhould be charged. It was proved that the de- 


defendant occupied one of theſe ſtalls, that he 
had a ſhew-board over it, with his name paint- 
ed on it; but though he had occupied for 
eleven years, according to one witneſs, or ſe- 
venteen, according to another, he always diſ- 
puted payment of rent. This is the ſum of the 
evidence. I ſhall now examine the two 
grounds on which the verdi@ is impeached. 
1ſt. That there was no evidence of any agree- 
ment to pay any rent; and 2dly. That the uſe 
and occupation, ſuch as it was, was not per- 
'miffrve but adverſe to the rights of the city. 
As to the firſt, perhaps it would be enough to 
ay, that, as the plaintiff did not go on the firſt 
count, there is no occaſion to agitate that 
queſtion; but as it has been much relied on, 
and as 1 think, the law has been much miſta- 
ken, Ifhall take it up from the earlieſt period, 


and trace it down to the time of the . ſtatute. 


I conceive that, at common law, the nature of 
this action was looſe and undefined; but it was 
the prevailing opinion, that if a man had 
agreed to make a leaſe for years renderin 

rent, he could not maintain an action for uſe 


X 5 


day. 125 time the ſun riſes, the licence is 178. 
renewed. Every time the ſun lets, the licence Cw 


uſually paid for a ſtall, and that the city have 
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and occupation for the recovery of yo rent, 


either during the leaſe or after it had expired, 


2 
2 


for that it N of the realty, and this ac- 
5 flo was perſonal; but it went further, name- 
y that where the fi demanded, , appeared to 
be arent reſerved, and not a lum in roſs on a 
ſpecial and collareral conſideration, this action 


could not be maintained; a ſpecial, collateral 


e independant of an eement to 
EY a certain rent, Was neceſſs 2 [Th be 50 
why procepgls by an action on the 
pre erred to de t; has been truly 19 1715 = 
brother Power. In debt, WAger.c er was 
lowed, in an action on the caſe, it it was not. 1 
bad taken down all the caſes,, that, have been 
cited by my brother Power, and ſ ome more. 
The earlieſt is that in Cro, Eliz.. 242, where 
the doctrine i is laid down to be AS. I haye ſtated 


it. The next is Gro. Car. 5255 6 referred to in 


Car. 414, in 
1 i Gor 1. ne it Was de hat. ee action 
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cott is punch too 5 The wn traces 
of it are to be found in that caſe. of. Johnſton 


"againſt May, in Levinz. But that caſe if at- 


tentively conſidered, inſtead of: being an au- 


thority that this action cannot be maintained 


on an implied promiſe, is an authority directly 


| militating the other way. It is an action for 


uſe and occupation, and there were two counts 


in the declaration. The firſt an indebitatus a- 


ſunſet, t, the ſecond a quantum meruit. There 
Was a ers put in to the firſt count, and * 
| the 
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which: plainly ſhews that the notion of the per 


ſon who drew the plea was, that the actien 
could be maintained on the implied promiſe, 
but not on the _— for then, as I before 
ſaid, it ſavours of the realty, and the nature 
of the action ought not to be changed to trice 
the party out of his wager of law. At is ſaid in 


that caſe, that the court muſt intend an ex- 


preſs promĩſe; moſt certainly, becauſe it 
eame before the court upon a demurrer, there- 
fore everything was neceſſarily to be taken for 
true that was properly pleaded. If that caſe 
ſhould be taken further, it would contradict a 
deciſion in the very next reign. That caſe of 
Jobnſom againſt May, was in the 35 Car. 2, 
the caſe Fallude' to, was in 1 Jac. 2. reported 
in 3 Mod. 3. Maſur againſt Belabam, and it 
is a direct determination in the point. The 
enſe is fhortly this: The declaration was for 
uſe and occupation, on the ſingle count for a 


quantum: meruit; there was a demurrer to the 


declaration, Which demurrer was overruled'; 
and it was expreſsly determined that the action 


for uſ& and occupation was maintainable on a 


uantum meruit ; and-Pollexfen aid, “ no rea- 
bo on can be given why a man ſhould not have 


ſuch an action for the rent of his land, as well 
as for his . Horſe or his chamber“. 


Lord Holt took up this idea, and in the 15th 


of W. zd. he determined that an aſſumpfit would 
lie for the value of a ſhop, without an expreſs. 


promiſe (1 Com. Dig. action upon afſumpſet C.) 


and this was never denied to be law: and what 


furhter corroborates it, is the precedent in 


| * Nr e cited by the Recorder, where 
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there is a declaration. on the quantum meruit on- 


2 ly. But if there were any doubt upon the fub- 
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ject, the ſtatute 11 Geo. 2, in England, from 
Nh our ſtatute 23 and 24 Geo. 3. ch. 46. §. 
3. is copied, would put it out of controverſy. 
For the words are, to obviate ſome difficul- 
ties, it ſhall be lawful for all landlorde, (which 
word ſhews that who 1s landlord, is material 
in this action) * to recover, what? not rent: 
no, but a reaſonable ſatisfaction for the 
lands held or occupied, in an action for the 
uſe and occupation; and if in evidence any pa- 
rol demiſe or any agreement, not being by 
deed, whereon a certain rent was -referved, 
' ſhall appear, the plaintiff ſhall not therefore be 


nonſuited; ſo that the ſtatute docs in exprefs 


terms ſay, that before that time the! law was 
well N Tettled, | that this action might be main- 
tained on an implied, or on an expreſs promiſe, 
but that it could not be maintained on a general 
indebitatus aſſumpſit, where a ſpecial agreement 
appeared, by which a certain rent was reſerv- 
ed, therefore ſays the ſtatute, be it enacted 
that this action may be maintained, even tho' 
an expreſs agreement by which a certain rent 

was reſerved ſhould appear. oo 
It was obſerved by Mr. Curran, that the paſ- 
ſage in Buller s Nife Prius, concerning this ſta- 
tute, was awkwardly expreſſed, for that he in- 
troduces the adverſative BuT, though there is 
nothing adverſative in the ſentence. But the 
meaning of the paſſage ſeems to be this, that 
at the common law this action could not be 
maintained on an implied promiſe, where there 
was an expreſs contract, as a parol demiſe or any 
agreement, not being by deed, BUT that by the ſta- 
. rute this law is altered. And the paſſage, if 
thus 


; 
f 
f 
8 
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thus underſtood, is perfectly conſiſtent, and. 
will help to reconcile former determinations, 


which ſeem at firſt ſight to differ. In my opi- 
nion, there is no ground to ſay, that it is neceſ- 
fary noꝛu, any more than it was before the ſta- 
tute, to prove an expreſs promiſe to pay a cer - 
tain ſum, excepting where you declare on an 
indebitatus aſſumpſit only; but that this action 
ſtands on the ſame ground as all other perſonal 


berality of modern times, to anſwer all caſes 


+ where the plaintiff entitles himſelf, by ſhewing 
that the defendant is under a moral, legal, or 


equitable obligation to pay him his demand. 

eſe. are the words of Lord Mansfield, in 
Coop. 290, and that in a caſe where he is ex- 
tending the action to a ſubject, to which it ne» 
ver had been before applied, namely to an ac- 


tion brought by a legatee againſt an executor, 


for the recovery of his legacy. If the. jur 
thought that the defendant occupied the Nall 
by the permiſſion of the city or their tenant, 
he was under a legal, moral and equitable obli- 
gation to pay a compenſation for ſuch occupa- 
tion, and they were right in finding as they 
. yy” 4M 

Here it may be conſidered whether the right 
to recover was transferable or not, and my 


brethren agree with me that .it was. If any 


perſon ſell an eſtate, and there be no new con- 
contract, no new privity, that caſe cited by 


my brother Merge, proves that without any 


new act, or any thing correſponding to attorn- 
ment, the new comer has a right to recover 
the rent; and nothing would be a good de- 


fence in an action brought for it, but ſuch as 


would be ſo in an action to force the attorn- 
| ment, 


289 
1787. 


— > 
Wybrants , 


againf 
Tilton. 


actions, which have been extended by the li- 
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1587. ment, namely that he did not know of the ſale, 
and had paid his rent before to his leſfor- This 


naturally leads me to the ſecond ground of ob- 
jection; that the occupation of the defendant 
was adverſe and not permiſſive. I have alrea- 
dy faid a good deal on this head. I never ſaw, 
nor perhaps ever ſhall ſee a caſe, where it was 
ſo fully proved, that the poſſeſſion was held by 
the permiſſion of the plaintiff. The permiſſion 
of. the plaintiff was renewed every day. There 
may be caſes where the permiſſion is renewed 
every year; but I believe there never was a 
caſe, excepting this, where the permiſſion'end- 
ed every night, and was renewed every morn- 
ing. Yet this, it is ſaid, is only preſumptive 
evidence of a permiſſive enjoyment. Where 
the defendant cannot go into his ſtall any day, 
without the conſent of the plaintiff, ſhall that 
be called preſumptive evidence? I ſay it is clear, 
ſtrong, perſuaſive,” I had almoſt ſaid concluſive 
evidence, and the jury could not, in my - v1 
nion, heſitate to find a verdict, that the poſleſ- 
ſion was held by the 8 of the plaintiff. 
But the expreſſion of a witneſs on his croſs ex- 
amination, that the defendant had refuſed pay 
ment, proves the poſſeſſion adverſe ! But — 
evidence does not apply to the poſſeſſion, but 
to the 1 of rent, and is no more, 
than what happens in every caſe, where an ac- 
tion of this kind is brought, for if there be no 
refuſal to pay, there will be no occaſion for the 
action. But it is ſaid there muſt be an expreſs 
permiſſion. What is a permiſſion? a' mere paſ- 
five fuffering, if I may be allowed the expreſ- 
fion. It is not an act. It is a paſſive ſtate, 
where a man ſuffers ſomething to be done, 
which he could have prevented; but here there 
12 A \ ; 1 7 ” 3 , Was 
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was not merely that paſſive ſtate, but an a& of 


dominion of the plaintiff repeated twice in eve- 
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ry twenty-four hours, I do not deny, if there 1 
had been evidence of an adverſe poſſeſſion, that Tl 


the charge to the jury ought to have been, as 
my brother Power has ſaid ; but I ſhould per- 
haps have gone further; 1 believe Iſhould have 
non-ſuited the plaintiff, But I underſtand an 
adverſe poſſeſſion to be, where colour or pre- 


tence of title is ſet up in the defendant him- 


ſelf, or in any other” perſon'; that certainly 
ought not to be tried in this action, but the 
plaintiff ought to be driven to his ejectment. 


But in this caſe what would there have been to 


be tried in an ejectment ? Is there any queſti- 
on of title in the caſe? certainly not. It is the 


nazkedeſt caſe of the kind I ever knew, It 
would be illuſory and nugatory to ſend it to be 
tried in an e on the title, where there 


was obvioully nothing to be tried. And though 
] agree, where there is an adverſe poſſeſſion, 
that the plaintiff could not maintain this action; 
yet the mere non-payment of rent, I do not 
think is evidence of ſuch adverſe poſſeſſion. 


But further, this is an application to the diſ- 
cretion of the court, which ought not to be 


exerciſed in favour of a litigious ſpirit ; and 
however my brethren may not chuſe to take 
notice of the former recovery, I cannot diveſt 
myſelf of the recollection of it; eſpecially 
where the defendant availed himſelf of it onthis 
trial, by taking credit for the amount of the 
damages recovered in the former action. 

N. B. On a ſecond trial, the record of the 
judgment in the former action, was given in 
evidence, inter alia, and the plaintiff had a ver- 


dict, which was acquieſced in, without further 


oppoſition. 


Leſſee 


duen, 
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e Leſſee of DouvilLx againſt Towson. 
Saturday | | I ; 
Life of HIS was an ejectment on the title, 
1 tried before the Chief Baron. At the 


T5. ſolicitation of counſel he ſaved the queſtion, 


Tenant at will | . lh | 
Tenant at will whether a tenant at will was entitled to fix 


to notice to months notice to quit ? The court beld clearly 
quit, before an that ſuch tenant was not entitled to any no- 


9 tice. | FEE 
him, Mr. O' Net, as amicus curiæ mentioned that 
he had heard the Lord Chancellor (Lord 
Lifford) ſay that the caſe of Parker leſſee of 
Malter v. Conſtable, 3 Wils. 25. was miſre- 
ported, and that the determination of the 


court there, was concerning a tenancy from 
year to year f. 

I That this was the caſe there, appears from the caſe of Culli ver 
leſſee of Taſter v. Burr, which was cited by the court to ſupport 
their determination in 3 Wil. 25, whereas that caſe appears by 
Blackflone's report of it (1 Blacks. 596) to have been of a tenancy 
from year to year. WD | ng: 


- 


— — ——_—— 


ge- = = GRAHAM againſt WrTTINGTON, and 


n others. 
Whittington 
& al", 


The finding of RESPASS for an aſſault and falſe im- 


. nk priſonment. Whittington pleading the 


the jury, with. general iſſue; the other defendants ſuffered 
out further evi- judgment to go againſt them by default. A writ 


dence hatin- of enquiry to aſſeſs the damages againſt them, 


order: to reim- Was inſerted in the Venire, Wc, to try the iſſue. 
burſe plaintiff 


the ces be Upon the trial no evidence was given againſt 
was obliged to Whittington, ſo the jury found a verdi& for 


ay to another H: . 
Belendan or him, and aſſeſſed damages againſt the others 


whom they at 100. When they had brought in their ver- 
found a ver- | 


_ dict, 
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dict, it was ſuggeſted on the part of Whitting- 1787. 
ton, that they ought to have found coſts for. 
him. Accordingly the jury retired again, ung 

| . 2 2 | —_— gain 
gave him 6d. coſts, and increaſed the damages Wnittiagton 
againſt the others to 300. Ng, 2 db 
| Mr. Caldbeck moved to ſet aſide the aſſeſſ- 
ment of damages. He obſerved that it was 
an attempt to make the other defendants pay 
the colts, which the plaintiff would be obliged 
to pay to Whittington. 

Mr. A. Stewart contra, argued that the 
damages were not outrageous, compared with 
the injury; that the jury, in actions for forts, 
were the only judges of the meaſure of da- 
mages. If the plaintiff were to pay Whiting- 
ton his coſts, and get but 100. damages, from 
the other defendants, he would loſe by the 
action. If the finding be ſet aſide, it muſt be 
upon payment of coſts, which would be an 
hardſhip on defendants themſelves, and the 
plaintiff, upon another trial, muſt recover ſome 
damages. FE 

Telverton Ch. B. There was no evidence 
given between the time of the jury's coming | 
into court with their firſt finding, and that of | 
their retiring a ſecond time. They might 
have added colts for the defendant Whittington 
in the box, If theſe had not been mentioned, 
the finding of damages againſt the other de- 
fendants, would have been only for 10/. The 

jury ought not to have increaſed the damages 

without further evidence. The finding muſt 
be ſet aſide, that ſuch miſcondu@ of the jury 
may not be ſuffered to prevail. | 


— _ — — 
— . tr ˖ a - 


Per Cur. The finding of damages ſet aſide. 


ARMSTRONG 


10 


1787. 
— 
Tueſday 
26th June. 
Armſtrong. 
Dillon. 
Motion to 
change the 
Venue cannot 
be made on 
either of the 
two laſt days 
of term. 
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132-05 


ARMSTRONG againſt Dll Lor. 
M5: Caldbeck moved to change the 


Venue. | 
Per Cur. Tou are too late. This cannot 
be moved on either of the two laſt days of 
term; for there can only be a conditional 
rule; and the plaintiff may have cauſe againſt 
it. : ; "ES, 7 
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Same Term, —— 
q | In the King's Benth. King's Bench. 
; gee Ong: A erg e 
| We have been favoured with the following note ”_ 


2 opinion delivered by Lord Earlsfort, on 
onday 18 June 1787, in the caſe of the 


KING v. Reap. 


Lord Earlsfort, Chief Juſtice. Where deſen- 
F\HIS was a motion on behalf of Read, nn ſubmits 
l who ſubmits to an attachment made ment, the pro- 
abſolute againſt him, but which, the court di- 22 ag 
refed, ſhould not iſſue, and he prays to be on exhibiting 
diſcharged, throwing himſelf on the mercy of es gu, 
the court. It is oppoſed by the profecutor, 196. 4 Bur. > 

who inſiſts that he has a right to exhibit inter- 2295: cntra. 
rogatories to Read, in order to make him con- 
feſs more than he admitted in his affidavit, 
manifeſtly for the purpoſe of increaſing his 


guilt, and of courſe of having his puniſhment | 
alſo increaſed by the court. The motion to 1 
diſcharge Read, before he ſhall have anſwered 4 
interrogatories, was oppoſed upon a variety of -| 


objections; ſome of them involving general 
principles of law, and others ſtriking at the 
practice of the courts ; and therefore the mo- 
tion has ſtood over from laſt term, and has 
been fully ſpoken to on both ſides.— Before I 
go into the cafe, I would obſerve, that I am 
againſt making attachments more penal or 
4 more expenſive than they have hitherto prov- 
ed. Jam not for carrying the principle an 
Iota farther than I have found it in this court; 


and 
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and the plain tendency of the proſecutor's op. 
poſition is to make the puniſhment and the ex- 

nce much greater to the perſon attached. It 
is urged by the proſecutor's counſel, that it is 
the right of the proſecutor, in all caſes, to ex- 
hibit perſonal interrogatories. —The principle 
upon which this court has uniformly proceed- 
ed (and ] will go back to'the revolution, now 
100 years) directly contradiQs the aſſertion of 
any right in the proſecutor, and gives the 
right to the oppoſite party or the power of the 
court.— The very terms uſed in the proceed- 
ings proye this. The defendant comes in, 
for what? To purge his contempt! He has 
a right to have the complaint, ſtated in the 
affidavit of the proſecutor, ſimplified and. ſet 
forth in ſpecific charges in the ſhape of queſ- 
tions directly; and if he can anſwer them 
clearly, he is diſcharged ; but if he cannot, he 
is fined or impriſoned or both: or if the in- 
terrogatories are ſo framed as tq make him 
criminate himſelf, he objects to anſwering 
them. Stra. 444. The King v. Barber. Now 
all this is calculated to give him an opportu- 
nity of acquitting himſelf, which is the very 
reverſe of what the proſecutor wiſhes ; and if 
an additional proof were neceſlary, it would 
be, that defendant has a right to put a rule 
upon the proſecutor, and demand perſonal in- 
terrogatories from him. And the diſcharging 


the defendant upon his own oath 1s grounded 
upon this principle, that it is oath againſt 


oath, the King v. Ackworth, 8 Mod. 81. and 
for the purpoſe of diſcharging the defendant, 
his oath is taken as true. This practice is 
very antient in this court and every court in 
this hall; for all the ſuperior courts have a 

concurrent 
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concurrent power of attaching for contempt, 
and their practice is uniform. They could 
not enforce. their orders without it. But the 
court of King's Bench, from its general ſuper- 
intendency over the magiſtracy and the com- 

munity as cu/tos morum, to preſerve the King's 
peace, and keep officers of juſtice within the 
bounds of their duty, extend this power over 
ſeveral claſſes of men which are the objects 
of, and which are within its peculiar juriſdic- 
tion. I have ordered the officer to make dili- 
gent ſearch into the precedents; and he certifies, 
that ſince the year 1690, he finds no inſtance 
of interrogatories exhibited: on the motion of 
the proſecutor, but a multitude where they 
have been exhibited at the inſtance of the de- 
fendant. In —— the King v. Kubbage; 
Kubbage was a county of Don juſtice, and at- 
tached upon his affidavit. That caſe was ar- 
gued before the lords upon a complaint made 
there; and the attachment and mode of at- 
taching approved of by their vote. A note 
of that caſe I had from J. Robinſon, who was 
a Judge of this court from the year 1757, 
thirty years. In 1769 the King v. Parker; in 
1774, King v. Muſgrave; King v. Blunt; all 
the defendants were attached upon affidavit 
only. In 1776, occurred the caſe of the King v. 

Mauclerk in this court, directly in point. (vide 
infra. 299) But it is ſaid, the attachment is on- 
ly to bring the party into court. Anſwer; it is 
alſo to exculpate himſelf by affida vit, or interro- 
gatories if he chuſe. This was Rebinſon Þs 
opinion in the King v. Reily.' In the caſe of 
the King v. Hoſtins. H. 9 G. 2. Hardw. caſes 
178. Lord Hardwicke attached Heſtins upon 
his affidavit, and diſcharged Line the town 


clerk 
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clerk on his affidavit. This contradias the 
reaſoning. in 4 Burrow 2106; where it is ſaid 
there is no charge againſt the defendant till 
interrogatories are filed. In T. g Geo. 2. King 
v. Holland. Hardi. caſcs 150. Ld. Hardwicke 
attached the defendant upon his affidavit to 
ſnewcauſe; but (as in this cafe)! the attach- 
ment was let to remain in the ſneriffs hands for 
a weck, to give the party an opportunity of 
making! atonement, if he choſe it. Moodin v. 
Colledge. M. g Ged. 2. Hardt. caſes, 167. S. P. 
It ĩs objected that there is nothing to ground 
the judgment upon. Anſwer; in all caſes of 
actual contempt the foundation is the fame ; 
the proceeding is ſummary. The courſe of 
the courts now in England, as ſtated by Bur- 
row, leaves the court no pleading to pronounce 
ſentence upon. The officer fettles the inter- 
rogatories and reports the party in contempt, 
and the court, by one of the judges, pro- 
nounces the judgment. If a perſon denies all 
on oath, he is of courſe diſcharged of the 
contempt; but if he have forſworn himſelf, 
he may be proſecuted for perjury. 12 Mod. 
King v. Sime. This ſhews that it is not the 
right of the proſecutor to exhibit interroga- 
tories ; for if it were, the defendant could 
not be diſcharged on his own affidavit. Now 
it would be abſurd, that in a caſe where the 
party confeſſes the contempt and ſubmits to 
the attachment, the proſecutor ſhould have a 
power of exhibiting interrogatories, and that 
when the defendant denies by affidavit, the 
proſecutor ſhould not : that is, where it can 
tend to prevent defendant from being diſcharg- 
ed, the proſecutor ſhall not exhibit an inter- 
rogatory ; 
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ry; but where the defendant confeſſes 1787. 
the guilt, the proſecutor: ſhall have a right to 
ſhew him more guilty. Per: Cun. Attachment The King 
ordered to iffue, in order to oblige de- E 
fendant to appear in cuſtody to receive the 
ſentence: of the court. On 'Tweſday: rgth 
June, Read came up for judgment. He was 


fined gl. and diſcharged on paying proſecutor 


ii 1297306 ai 
CCC 
We have alſa been - favoured with Lord AN- 
; NALY's Note:of the Ning againſi MAUOLERK. 
Ev 1776. 1d - wimps dg S113 HERS 
0.1157 7244 ( wal esl: 2 4 GO Ain 1 1071 
IN chis caſe there was an attachment granted The King 
1 againſt the defendant, laſt term. In this fg. 
term he appeared in 'caftody on the attach. Same point as 
ment, and petitioned the cout to be diſcharg- ag 
'ed. He alſol made an affidavit that he had 
offered the proſecutor a reaſonable compenſa- 


* 1 * 
n ' 
his co 9 211. * 
$ ; 
£% +4 1 * K v3 <4 


f 


{> 22091 


tion, who informed him that the proſedution 


had been carried on at the expenee of ano- 
ther perſon (hom he did not name), and that 
he dare not ſettle it. Mr. Prime Serjeant and 
Attorney General moved at the ſame time, on 

the part of the proſecutor;! for liberty to file 

perſonal interrogatories againſt the defendant, 

and cited Bingley's caſe as an authority in point. 

But we unanimouſly refuſed the motion. We 

held that the defendant has a right, (where 

he does not ſubmit to the attachment, and in 

order to exculpate himſelf) when he appears 

in cuſtody, to put a rule on the proſecutor to 

file perſonal interogatories againſt him; but, 

that it could not and ought not be done on the 

part of the proſecutor. It was, in the firſt 

| place 
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place to no purpoſe, - The defendant is attach 
ed already, and ſubmits to it, and we can 
form a proper judgment what puniſhment to 
inflict on him; by the affidavits: alrrady made 
on the part of the proſecutor, which where 
they are not anſwered, muſt be preſumed true. 
Belldes, we very much doubted the power of 


the court to oblige a party to make an affida- 


vit or anſwer interrogatories, that might crimi- 
nate himſelf. If, on a rule to ſhew cauſe a- 
ſt an attachment, he does not anſwer them, 

e court will take the proſecutor's affidavit as 
true, and the fact admitted, but they will not 
(nor I think can by the rules of law) puniſh or 
impriſon him for not anſwering; for that might 
end in a perpetual impriſonment, and is a fort 


ol torture to oblige à man to criminate him- 
ſelf. As to Hingley s caſe, we have no anthen- 


tic account of it. When we:: have, we ſhall 
give it the conſideratĩon it deſerves. We fined 
the defendant; a ſmall: ſum, and obliged him 
to pay the proſecutor reaſonable coſts; which 


ve directed the officer to tax, and we gave 


the defendant the coſts of the motion, which 

-we ordered the officer to tax, and to deduct 

out of the coſts to be. paid to proſecutor. 
191 bad lat e e tet coo): 
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| After Trinity Term, 1787. a 
Lewis eg Nixon NT LY 3 


Lewis 


| R. Dies moved ts have a aaaithes againſt 
appointed df the lands in the pleadings Nixon. 


The court will 


mentioned, as to one fifth part thereof. not appoint 
Per curiam. (Telberton Ch. B. and Merge e eee 

B.) We never grant a receiver as to a part bur wil edge 

of the rents. The Lord Chancellor refuſes to — /e" 

appoint a receiver even of a moiety ; tho? the the decree. 

right be unqueſtioned ; and with good rea- 

ſon ; for it would ſubj e& the tenant to great 

inconvenience hy making him liable, at the 

ſame time, ta the attachment of the court for 

one perſon, and to the diſtreſs of the others. 


But we may oblige the perſon againſt whom 


you apply,: t o . NN to . the de: 


4 
ere. 3 8 ASS 1 
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* 


Can; Walcher of Mies, againſt Hewny Same day. | 
| AYLMER and others. * 2 


Aylmer & al'. 


WILL of forecloſure 3 Vhou the return df den e. 
the firſt proceſs, the defendant's father eee, 
obtained an order tô appear and anſwer, as again an in- 
guardian; and- accordingly did appear; but — — 
refuſed to anſwer; whereupon proceſs hat, rence the: 
run to a ſerjeant arms. i cant Will ee 
Mr. Sankey now moved that the Chief Re- ö — 


membrancer or his deputy might be appoint- and anſwer, 


ed guardian to the — to appear and 


anſwer 


LF 
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1787. anſwer the plaintiff's bill; and to ſet aſide the 
EY WV order appointing the father their guardian, and 


his appearance as fuch. 


Aylmer & al. Curia. The order and the former appear- 


ance, by the father, as guardian, having been 
ordered on the return of the firſt proceſs, muſt 
be ſet aſide; and the deputy Chief Remem- 
brancer appointed to appear and anſwer for 
the infants. For this purpoſe, the proceſs 
need not have gone ſo far as it has done, for 
by the late rule of this court, upon the return 
of an. attachment againſt an infant for want of 
an appearanee, application is to be made to 
the court to appoint a guardian to appear. 


. ” 
- 
: . b 
* : » * 
” 


Same tous Azcnupan againſt MonTcomrRyY. 

rchda * 

* = i M* Solicitor General moved in behalf of 
* one Noble, who had made a depofit 


depoſit upon upon being declared the higheſt bidder at a 
8 ſale under the decree in this cauſe, and has 
bidderata been outbid at a ſubſequent ſale; that he 
fale undera ſhould be paid his, depoſit, with intereſt and 
bid at a ſubſe- his coſts, out of the ſubſequent depoſit. 
— . Telverton Ch. B. On ſuch. an application 
is intitled to three things are neceſſary. Firſt, the Account- 
8 nato ant General's certiſicate of the depoſit by the 
diately; bur perſon on whoſe behalf the application is made; 
for his intereſt. 2dly, the officer's, certificate of the outbid- 
muſt wait the ding; and 3dly, the order confirming the 
compiction of ſubſequent ſale, or the purchaſer's conſent. — 
; The perſon who was firſt declared the higheſt 
bidder, . muſt undoubtedly have his depoſit 


now 


bs TP VI 3b=u FP Da 
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now paid back to him. But to avoid the in- 787 


convenienee which might arife from paying 


© 


him intereſt thereon and his coſts, immediately, e, 
the payment of them muſt be poſtponed} and Montgomery. 
muſt abide the completion of the ſale. For 

if they ſhould be paid out of the ſubſequent 

depoſit, and a good title could not be made 

out to him, who ſhould be ultimately che high? 

eſt bidder ; there would be no fund to reim. 

burſe him, what had been paid for intereſt and 

coſts, to thoſe who made the prior depoſits. 

The order therefore muſt be, That Mr. Noble 


be paid his depoſit, without prejudice to a 


future application for the intereſt and eoſts, 
when the purchaſe ſhall have been complet - 


e 
£d 18 K * £ 
Fe. 7 * 
149 © 


Dye Practice is the ſame in Chancery. 


nr 
we Tt 48 99.16 well 
| Gs 5 A 2 irt 11th July. 
Bopxix againſt KeaLy, _, Bodkin 
. 11 «© „ 67 1 1 ' PR & 1 1 4 4 againſt 


Kealy. 


HIS was upon a poſſeſſory bill. The an injunaion 


, $5557 1 a court. He may 
party, on the 24th of Fuly 1786, and had. diſodey it, but 
thereupon abated the obſtruction complained e eee 


ſwer interroga- 


of by the bill 3 but on February following the tories as under 


| 22 1 a 5-4 nd in. an attachment 
defendant renewed the obſtruction and in- 3" ten ne 


creaſed it; whereupon the; conditional order court decide 
for an attachment was obtained. The defen- wan right; 
dant had appeared and anſwered interrogato- defendant. he is 
ries, and in his affidavit upon ſhewing N 
againſt the attachment, he admitted that he court will nor 
did abate the obſtrudion, conceiving himſelf abe «ff the ac- 

5 inn EI ee i tacbment till 

E 2 bound he abate the 

nuſance. 


- = 
— — — —— —— — —— nee — er — — — — 
- 
OED. . * 


364 
17 87. 


CASES DETERMINED IN THE 
bound by the injunction ſo to do; but find- 


ing afterwards that he was miſtaken, and that 


is. need. not have abated it during the ſuit, 
be renewed it. The Prime Serjeant contend- 
ed ole the injunction to the party is merely 


ng Un into court, and that it is no 
Ss , 


e for the party to act as he pleaſes 


peg 5 nucane —.— Mr. Geoghegan « contra. It 
is a known wn principle that. nil innovetur pendente 
lite, and, it is inſerted in the injunction itſelf; 
which i is, not only, to abate the obſtruction, 
but fo ſurceaſe and not to ant the plaintiff 
pending . cauſe, 

Telverton, Chief Baron. If the injunction 
were to have the effect contended for by the 
plaintiff; and the defendant were to be at- 
tached for not ſtopping, pending the cauſe; 
the injunction of itſelf would make an end 
of the cauſe, without ever bringing it to a 
hearing : there would be no occaſion to pro- 
ceed further on 4 poſſeſſory bill. If indeed, 
there had been an order to ſtop in the mean 
time, it would be a different cafe. But an 
injunction to the party is only to bring him 
into court. It is in the toom of a ſubpena 
in other caſes. A poſſeſſory bill is a fe/tinum 


remedium. The page 0 $ do not go on from 
e 


term to term, as upon other bills; but from 
month to month. If the defendant obey the 
injunction, the cauſe is at an end; but he 


may, if he pleaſe, diſobey it, but then he muſt 


ſubmit to the attachment, and come in as un- 
der one, to anſwer interrogatories; and then 
the Court is to decide upon the right. If it 
be determined againſt the defetidant, he is in 
abſolute contempt, and the attachment will not 


be 
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be taken off till he abates the nuſance. The 1787. 
laſt interrogatory is always Were you not 4X 
ſerved with the injunction, and why d you Bocdkin 
not obey it? To which tke defendant, if he - 
have a mind to conteſt the right, anſwers 
That he was ſerved with the injunction, b but 
did notobeyit, becauſe he thought h had right. 
Merge, Baron. . If the injunction were to be 
obeyed in the firſt inſtance, and the party were 
to be in cont immediately on not obey- 
ing it, there would be no occaſion to make an 
order: to ſtop in the mean _ as Jen: ane A 


tion itſelf would in fact be 1" ; 
Tat dar '-Cuaſe allow. J end 
3 7% d een 
„ Fe ae th, | * Same day, 
185 in 213 ” Hanoi SO 3473 * 5 Bllizard, 
C145 - * Cuſtodee, 
| Buizany, Cuſtadet, againlt 88 av. a | W: 


137133 11507 30¹ 112723 12 21. 

R; Dunne on behalf of an elegit creditor, — _ 
i moved for leave to bring an ejectment, to bring an 
notwithſtanding the eee, which was grant- — 
ed in 1783. v3 ki B: the cuflodiam, 

The judgment 0n;; which: the elegit. ma ho 
founded, was obtained In 1782, The cuſtodee chaſed the de- 
yt ſince purchased the dant: enzire in⸗ „ * 
tereſt. n 

Yelverton, Chief Baron, 80 the cuſtodians is 
merged. 

Upon reading the affidavit 87 che ſervice of 
a, 


Motion granted. 


a. 


IWERT 


C — = , B 
— X — 8 * 
— — ————ů———— x ——— —„—½' Ü 
2 E * - „ N is 2 * < * La 
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ade day, 
Sweet and ux. 


Coſtodees, 
— 
Auſtin. 


Though this 
Court have 
given leave to 
bring an eject- 
ment for lands 
granted in cuſe 
tociam. The 
party cannot 
bring it in any 
Court but the 
Exchequer, 


45 


40 Fache quer muſt ide better acquuimed wi 


CASES ag 1d. Tur 
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SogEr and Manaks his Wi Gedi, 
1 1 2148 n AUSTIN, 1 YSQU 20:: 
ins 1 St Hoigoo 03 bit 8 s 
* E ge General to ſhe wi cauſe " 
L. behalf of an rlegit creditors) why; þ 
thould-not- be attached-for having.brought an 
tin B. R. notwithſtanding tlie cu/to- 
dienic. The cauſe ſhewn: was; that this Court 
had green: leave to bring the ejectment ,:! 
Telverton, Ch. Ba. (14-5: the: oonſtaitt-rule. of 
this Court, that it 3s] a hõempto to Vring an 
cjeAment in another Curt; fat lands granted 
in cuſtodiam; and there ſeems good reaſon for 
the rule. It may be compared to the caſe of 
an action brought-b-tha.-aſſignee of a bail 
bond, which muſt'be brought in the ſame court 
as the original action; that Court being pre- 


ſumed? thbte Cebiiifant® Ef the cirtumffances, 


1 
- 


„and more capable of exerting their diſcretion 


t 4t-juRtice:to both parties,” © So'rhe Gf 


_ fituations of che -parties\gnd of xi xendtits of 
the lands granted in cu/todiam, than #fly other 
'©vurty;which being -Agnorant! of 'theirules! of 
» this Cburt, mi aber 'the prbeeeding to be 
abuſedyito- ithe party who" is tenunt to 
the crown, and under the Porn protektlen 
bf: Nn Couft. Ge) TOTNEL 1011 „ore! 
Wn Cur. 9 diſallowed. . gen. 
ie =) 3 1766 Ute gel! giert 40000 


„ 
e 
% 


DARQOUIER, 


* ar II —— v- 2 


"XS WW. ..- K 


| biene, Cuſtodee, ery EnoLany, | 2 4ay, 

| dae 

R. a — fr ade an add. 28 
ment for irregularity. - It was objected ä 

bara, that che perion, on whoſe behalf he ue an nec. 

moved, did not appear in cuſtody. The attach gularity: — 

ment had re mer notice of che motion iQ had ifſued after 

fer it aſide. 740 lt. 71 — The 

Per Cur, Where there is A motion +6. ſet party need not 

afide an order for an attachment on account _ a” 

of irregularity, the party applying need not 

appear in cuſtody, if the attachment iſſued 

after the ſervice  notice-to fet it aſide. If it 

had been for any other reaſon but irregularity, 


he muſt have erg in eee on a motion 


to ſet it aide. SOOT e 


pou Kin, > Calls wink Don, © Kin, 


— 
R. Fong ſhewed 3 on bebalf of. a * 
one againſt an attachment for in- 8 
ering with the rents. The inquiſition was put into poſſeſ- 
had the 12th: of Februa 78 1782, and the cuſ- 127; 72.2 bil 


todee-was put into poſſeſſion the ioth of March — — 


following. 4 bil to forceloſe a mortgage of deute, he” 
the lands made prior to the inquifition was Anorney Gene- 
filed the 13th April 1782, to which the Attor- mut bea 


ity, elf 
ney General was not made a party. A ale 3 


was decreed: | Cox became the purchaſer, and _ 9 3 
was put into poſſeſſion by : an inſunction. asched in the 
= Yetverton cuſlodiam cauſe, 
Dore for interfering 
with the rents, 


308 CASES! DETERMINED IN THE 


1787. Telverton, Chief Baron. Where after a bill 
L— has been filed, a party acquires a title to the 
— lands, the Pasa in equity is not abliged to 
Dodd, make him a party to the ſuit, but the other 
- muſt abide the fate of the cauſe. But if the 
title had been acquired before the filing of the 
dill, in order to affect him, he muſt be made a 
15 2 Therefore as in this caſe the inquiſition 
had been had before the filing of the bill, the 
Attorney General ought to have been a party. 
Per Cur. Order for the attachment made 


. 


© abſolute. © 165061155 
21336 : aha F - Soft ) : 
me da WR F | 77 i (3443 £ 14 1 7 4 8 10 1 2 6.1 
2 22 ¶ͥ !!! 
Cuſtodee, Ke wh 5 4337.4 43+ a 3 141% 4. | | 
againſt CaniLL, Cuſtodee, againſt MNsaLs.: - 
M*Neate, 
If the order for R. Bur/ton, on ſhewing cauſe why a te- 
the tenants to f h ] d d =. di 
pay their rents nant of the lands granted in cuſto iam, 


—— ſhould not be attached for not paying his rent, 
it was granted, purſuant to the order of this court, contended, 
it need not be that by the cuſtodee's lying by, without ap- 
cuftodes lie bye Plying for his rent, from & A gth November 
four years with- 1782, when the order on the tenant was ſerv- 
du n ed, till December” 1786, there was a derelic- 
tition of the order on the tenants, and that it 
-- * ought to haye been re vive. 
__. Mr. Prime Serjeant contra, infiſted that the 
order, having been ſerved in due time. within 
one year, while it was operative, attached the 
rents in the hands of the tenants as'they ſhould 
grow due, and that there was no occaſion to 
revive it. The officer being applied to, report - 
ed the rule to be as laid down by the Prime 

Serjeant. Loo | 


Fer Cur. This cauſe diſallowed. 


* 


For: 


— 


ow W000 mM & 0 


id © 
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io 8 EEE ＋ TIF 422 | f > 
ForrERAL, Adminiſtrator of Maron, Cuſto- Kia 4 
Fott 
= . Sir enn O'BRx, 2 — 4 
3 988 | Fe — 158 Nr mis 1 11 8 1 againſe A 
25 5 811 i 1 21811 Kent : 1 
| HE Prime ee 1 on behalf of A receiver can- 


x mortgagee out of poſfeſſion, to- habe — — 


. — appointed of the lands granted] in Sraated in ef. 


cuſtodium, or for 2 th pa I the inquiſi- — 


tion. 7 I * ' + / 125 een 
traverſe the 
Power, — This Court: — no power — 
to grant a receiver upon the King's tenant." It - 


can only be done by conſent; It is contrary 
to the practice of this Court, and of the Court 
of Exchequer in England. But the mortghgee 
muſt have leave to traverſe. the in 
and then, upon the trial, the validity of! the 
mortgage will come in queſtion.— The agent 
for the cuſtodee refuſing to conſent to the ap- 
peintment of @ receiver; bons 381 11 (enn 
Fer Cur. Let the mortgagee traverſe the in- 
quiſition as tothe lands, enen in ae mort 


abe pet Eo 1 g19vi9 
. = Tt 101 13 N G11! 3s Stun! * N © 'S p 2 
72 2143 4 JJ 112 LIKE flo 129A, 2 | # 


\ A. a 7 


32 A this determination, and 8 ones -ſc 2 
it, it ſeems to be now the ſettled practice of the Court of Exche- 
pus that a mortgagee, or aſſignee of a mortgagee, out of *poffefſion, 
wearing that he is not in colluſion with the outlaw, is intitled to 
traverſe the einen; ; d dts EY to the r 
d | 


rer % 3+ 


SEMPEL.y 


= — . — an —— 
— — 


. 


> — — 
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*,,"SEMPEL, Felle, aint PzIoR. 


"0-3 


we k ad . a—* 


_— H F Saw 53 $584 w 5 on be. 
ny T = x half of the executors of Brett, an annu- 
be bring an itant, why the outlaw ſhould not have liberty 
epRment4er . to Brag i an-eje&ment for non · payment of rent. 
ot ane in Mg. This, die faid; would be unexampled; the ob- 
jectlof it was nui to ſecure the rents; as a mo- 
— tion to diſtrain would be:; but to evict the te. 
ine rent by n. nants, who under the order of the court are 
ebe, paying their rent to the euſtodee. 
M: Derones contra This motion is made 
with che eonſent of the euſtodec; for the te 
nants will not pay any one, and. the outlaw 
himdelf is not ut all concerned in ij. 
: um Baron. Then ydu uught to have 
applied on behalf of the! euſtodee that he 
migut be at liberty to bring an ejectment in 
the ume of che outiaw (who hab the legal 
eſtate,) if the cuſtodee ſhould not be able to 
procute the rents in ny other manner. This 
is che ꝓtactice in England, inthe: daſe of re. 
ceivers in chancery. 8.88 5 
Per Cur. Cauſe allowed without coſts; with 
liberty to give notice on behalf of the cuſtodee 
to rin an . in the name of the 
out dan. 
This 57 Os Lord chief Barch, deli- 
: vered the opinion of the Court in Newen- 
— ham and others, againſt Devonſher and 


others, ( vide poſt. P. 320. 7 
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"Ons againſt Nichols r. ray 
5 7 84 REN „ LD againſt. 
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N. e moved, that the receiver in The fecurity to 
YL this cauſe might be at liberty to give ſe- de 80 by 
curity before the next going judge bann 
Welverkon, Chief Baron, The uſual egurſy a Paron, and | 
of the court is, that the ſecurity to be given, be entered into 
ſhould be aſcertained by a Baron; and then before the Lord 
the recognizance is to be. entered into, before I be tives in 
the Chief Baron. But where the receiver liyds the country he 
in the county, we have ſometimes permitted dete gite fecu- 
him to give ſecurity before a judge of aflize. rity betore a 


8 judge of aſſize; 
But then the amount of the ſecurity muſt not but then it mutt 


be left to the diſcretion of the judge, but muſt be aſcertained 


be meaſured by-a-Baron;——- _ by a Baron. 
F4 U 1 Aan 
ev 7 
wediieſday, 


,;SKERRET, Cuſtodee,, againſt [Jamil TON . 28h Jh. 
8 of | gs „„ lt on Skerret, 
71 ARREN Cüſtodee, againſt fame. +; Guſtodee, -. 


3s 9 211 10 hind (4151 14x44 27 „ gaimjt | ** 
8 1 BE ; 1. 25 n.. 
1 . 1 : l $ * 4 ww 5 — "wi 2 Av$ 2 4 —ä—ñãͥ4l ——— —2— * . 
; 25 } CTULD A $ 154 er L N 3 
ARREN, the ſecond cuſtodee, had if Nena cur. 


KS BE | "3. "; "J+-4-4 as »14 Wb bi» iv hr at tt #3% bp *f toded Focure 
gotten an order for Tetting the lands 94? procure. 


in x70c, and received rents. Sterret did not taung the lands 
getfuch an ofder till 1786. Mr. Emmet mov- While the firſt 


- 3. Fo. * f e 54 fy X di 22 2 
ed on behalf of Skerret, to ſet aſide the order fee, h 


obtained by Marren, and that he ſhould be Ob- contempt ; bur 
k d to pay over the rents he had received, 10 have received 
8 a TTT any of the rents 


29 i Ew 26. . the Court will 
not, in the firſt inſtance, order him to pay them to 


the prior tuſtodee, but the prior 
tuſtodee muſt apply for an attachment againſt the ſubſequent cuſtodee. 


Telverton, 


— — 


— . .  ,  e — — 2 — — — ZT— 
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1787. Yelverton, Chief Baron. The order for 
ng ſetting obtained by Warren muſt be ſet aſide ; 
N (but without coits,) for he cannot meddle with 

gen the rents while the firſt cu/ftodiam is in force. 

Hemuion. He may proceed as he may be adviſed, to bring 
the prior cuſtodee to an account; and if he 
pfrocured the order, knowing of the firſt c / 

bodian, it is a contempt. But this Court will 

* not make an order, i in the firſt inſtance to ob- 
ge Warren tõ pay over the rents he has re- 
eixved. You muſt apply for an attachment 
„%% ò»r'⸗——ꝛ——LU—U .:. nadet 
Per Cur: The order obtained by Warren ſet 

Ws and no rule on the reſt of the motion, 


12117 
| 22 4 . 


ja 1+ 4 12 10 4 47 BORE wr ; 


Same day, | | h 
Cunninghym,  —CUNNINGHAM-agatnft SHEARMAN, 

Cuſtodee, 3 50 | 

againſt | | 

Shearman., 
The affidavit IN ſhewing cauſe u- dhe tenants ſhould 
end an at. CF not be attached for- not paying their 
rachment,,muſt rents purſuant to the order of the court, it 
Om appeared that the tenants themſelwes had not 
whomit is made any affigapit; but tlie a Ws. to ſhew 
n - cauſe was made by the outlaw, 
I 24 elverton, Chief Baron... That i 80 "oe 


client. The perſons applied Hoa; -muſt an- 

cer. I remember a caſe before- Lord Tracton, 
when I was at the bar, which I thought a very 
hard one. A conditional order for attachments, 
had been obtained againſt ten tenants. Seven 
or eight of them made very full a" Nt 

cha 


* . 
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behalf of themſelves and the reſt of the te- 1587. 
| ZA. 
nants; but it was not allowed; and thoſe who wa 
had not made any affidavit were attached. This Cunningham, 
is very hard, I admit, where the cauſe to be Codes, 


again 


ſhewn on behalf of each of them, turns upon Shearman- 
one and the ſame point. But it is the rule of 
the Court. a; | N 


Per Cur. Cauſe diſallowed; but attach- 


ment not to iſſue till further order: 


N. B. In a caſe that occurred the day fol- 
lowing, it was held, that it was not ſufficient 
for the attorney of the party complained of, to 
make the affidavit, but it muſt be made by the 
party himſelf. 5 a 


—— — 

_ - \ bE Same day, 

BavLy, Cuſtodee, againſt CREAOH. __ 

Cuſtodee, 

againſt 

5 8 | : Creagh, 
R. Duquery on behalf of a tenant ſhew-,,_ afHdavit of 
ed for cauſe againſt an attachment for a tenant ſhew- 


. . ing for cauſe 
not paying his rent to the cuſtodee, that the ns. "or eau 


whole of his rent had been paid to two prior tachment for 


elegit creditors, to whom he had attorned, ee on 
Mr. Emmet, contra, objected that the te- todee, that he 


nant's affidavit ought to ſpecify what lands he bad paid his | 

8 ö . rent to an elegit 

is tenant of, and aver that he is not tenant of creditor, mutt 
any other part; which the tenant had here ſpecify what 
> lands he is te- 
omitted. 1 TR nant of, and 

Per Cur. This is a fatal objection. aver, that he is 
not tenant of 


any other part, 


SWEET, 


CCC ety jt E027 
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— July. Sw EER, Cuſtodee, againſt Aus ri. 
o „ mtg 1 1 
A | | . | | 
o e! e 10 | | 
auſtin. MEFAHE Attorney General moved on behalf 
e rag of one Dawſon, a third perſon, who did 
only be pleaded not Appear to be terre-tenant or heir, to plead 
by the terre-te- the death of the outlaw. ö ee e: 
TT Mr. Emmet obje&ed that this was the plea 
of the terre-tenant only, and the heir can only 
plead it as ſuch. Bunb, 102 
Per Cur. Motion refufed with coſts, for it 


certainly is the plea of the terre-tenant only. 


ſay toys  HamitTon, Cuſtodee, againſt Six Lucius 
amilton, | 


Cuſtodee, © O'BRIEN. 5 
apainſe 
O'Brien. 4 
Mortgagee ha- R. Attorney General, on behalf of mort- 


ving gotten li- gagees, who had gotten leave to traverſe 
berty to tra- 


ſition, obtained ejeckments, or to diſtrain for the rents upon an 
* jet. affidavit that the tenants refuſed to pay. 

. e Per Cur. Motion granted, on reading the 
the tenants Affidavit of ſervice; there being no op- 


would not pay poſition. 
any one. 


MANSELL, 
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Manſell, 

MANSELL, Cultodee, againſt Arne, 3 
10.3 : i | 

5 1 

| 1 re. 


R. WTR on behalf of. a chird debe e 1 
moved for liberty to bring an ejectment outlawry had 
on an elegit, on which the inguifdlen e 
ſtated to be Sx to that upon the outlawry 3 $ of the crown 
but it appeared, that as to the lands in one mu# be pre- 

county, the inquiſitions were had on the ſame 
da | 

Per Cur. As to theſe 3 the motion moſt 
be refuſed, for the title of the crown always 
takes place where it concurs with that of a 


ſubject, 


Same "Rh 


Woops, Cuſtodee, againft LLo P. Weeds 
1 8 1 | cuſtodee 


| | | XY 
R. Finucane upon ſhewing cauſe, on be- If there be, two 
M half of a third perſon, a ag inſt an order —_— fa-. 
for ſetting the lands, objected that it appeared — — 
from Woods own affidavit, whereon the order ſet the lands, 
had been granted, that there was a prior cuj- Ted a6 in bw 
todiam, and an order for a receiver in both *** 
caufes, yet the motion for the order was enti- 
tled only in the cauſe of Woods cuſtodee againſt 
Lloyd. Whereas it ought to have been entt- 
tled as in both cauſes. 
Mr. Burfton, contra. It is no diſadvantage 
to the prior Cuſtodee to have the lands ſet. 


Beſides, 
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1787. Beſides, it is ſworn, that the firſt Cuſtodee is 
WA— 1n collufion with the outlaw. | | 
Woods Telverton, Ch. B. There is no doubt that 
again the order for ſetting, ought to be intitled as in 
Lloyd. both cauſes, as the order for a receiver was. 

_ It any.colluſion were apprehended, you might 


* ſerve a rule to account, and when the prior 
Cuſtodee ſhall. have been ſatisfied, you may 
proceed. 

bee. An,; Cuſtodee, againſt Lodce, 

Ryan cuſtodee, p 
againſi 


Lodge : 

FR | 08 7 ſnewing cauſe againſt ſetting lands; 
againſt ſetting Mr. M. Smith contended that the defen- 
the geten dent dant having been a trader, his ſuffering an 
having been a Outlawry was an act of bankruptcy, ſo as to 
— Fn cg prevent the title of the crown from interfering 
ad of bank: with the property in the aſſignees, in whom it 
ruptey, and veſted by relation, from the outlawry. It may 
e pro- . | 
perty in the a Perhaps be ſaid that the crown ſhall not be at- 
fignees. The fected by the bankruptcy laws; but that only 

court thought NN ITY: 
it an improper Would apply to the caſe of ati extent, or where 
— 4 61 the the prerogative is really exerted for the 
tion, but gave. CTOWN, and not where, as in the preſent caſe, 
letvero plead it is merely lent to the ſubject. As, where a 
to the e '? writ. of ne exeat regno was granted to a ſubject, 
firion. in the caſe of Mr, Szannus ; the Chancellor 
held that an arreſt made under it, on a Sunday 
was illegal; but if it had been really at the ſuit 
of the crown, it would have been otherwiſe. 
The deſign of the legiſlature muſt have been 
to prevent any title ariſing to the crown for the 
| | | benefit 


8 


8 © 


= 0&0. 4.5 


1 


O TE 


KING'S COURTS, DUBLIN-« 317 


benefit of a Cuſtodee in preference to all other 1787. 

creditors. | | 2 
Mr. Attorney General. This is not a proper Ryan, cuſtodee, 

queſtion to be decided in this manner, upon a Dae 5 

motion. It concerns the prerogative, and aan 

only be decided by interpleading with the 

crown. The court were of this opinion, and 


« 


ſo Mr. Smith agree. 2 | 
_ Cauſe diſallowed without .coſts—and leave : 
given to plead the bankruptcy to the inquiſi- 


tion, with the Attorney General's conſent. 


Same day. 


3 e Mahon _ 

| 1 STE 0 PLIES cuſtodee, 
Maron, Cuſtodee, againſt OpLum. „ 
; ; 194 4 . 4 # # 2 * © > um, 


AIR. Mikuood moved on behalf of the in- 4 tenant'sin- 


bt Late 1 * ö - tereſt granted in (| ll 
heritor of the lands to ſet aſide the cu/ 3 "ik 


ie | Cuſtodiam being 
todiam. The defendant's leaſe had ſince the cided for 
granting in cu/todiam, been evicted for non- renate land. 
payment of rent, under an ejectment brought lord having gots 
by leave of the court. 5 5 * 

Telverton, Ch. B. Then you have recover- move to fer 
ed the poffeſſion. There is no occaſion for this ,, . 
motion. N „ 

Per. Cur. No rule. 


+ 1 NO 


Same day* 


5 Ex parte 
Ex parte CASHELL, | CEP 


R. Saurin, moving for liberty to plead to No motion can 
the eſtreat of a fine, was ſtopt, as no pads de er. 
notice had been given to the Attorney General. heat of a fine, 
Same objection to Mr. Macartney's moving on gu ene 
behalf of the Sheriff of the county of Antrim giving notice to 
to diſcharge certain fines. the Attorney 


D General, 
ARQUIER, 


— 
— 


. — 
r 


r 


— 
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1787. 


- Same day. S547 £4052 212211 Fa 4.89 Lon 
Darquier KEE EE” . 1 28 JT | 
cuſtodee, DARQUIER, Cuſtodee, againf Encranv. 
againſl i ens, 1 I > 3:6 

England. 


= ms © 
— «& 44 — 


A jointreſs can NMR. Finucane, on behalf of the. tenant, 
— 22 . ſhewed cauſe againſt an attachment for 
leave of the not paying his rent to the Cuſtodee. The firſt 
— a to. Caufe was, that the tenant had paid all his rent 
nant cannot to the defendant's mother, who was a jointreſs 
from an ar. under a ſettlement made long before the cu/- 
tachment for fodiam; but the time of the payment was not 
fend ue dhe cut. ſpecified, ſo that it did not appear whether it 
rodee, by an af. had been made before or ſince the ſervice of 
. the order on the tenants to pay their rents to 
rele, without the Cuſtodee. _ He ſaid it was immaterial whe- 
epoenying ther the payment to her was before or after the 
made before the ſeryice, for a jointreſs is not obliged to apply 
pe > thy che to the court for liberty. to diſtrain as annui- 
Me, tants, head-landlords, &c. are; and for this 

cited Howard's Revenue, 2 vol. 4. 
Mir. Attorney General, contra Denied the 
diſtinction, and ſo did the court, and the offi- 

cer on being applied to. 
Per. Cur. This cauſe diſallowed. But the 


land's having been covered by elegit creditors 
| was allowed for cauſe. | 


Torn 
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1787, 


Jonn Davonerzs, Ste wid Nawurelb 3 
- Eſq; an infant, by ſoHN VERRK ER, Eſq; N 
his next friend; and EDpwARD HOARR 
Reeves, Eſq; and Mary Reeves, other. nner, and 
wiſe DevonsHer, his wife, executrix of again 
ABRAHAM DEgvontHneR ; Plaintiffs, Rin- Nevenbam and 
ARD DEevoN$SHER NawawHae, ELIZABETH E 
RANDALL, otherwiſe DzvonsHER. widow, 
SAMUEL PENRost and Mary his Wife; 
WILLIAM PRNROSE and MARGARET his 


wife ; Defendants, in the oviginal cauſe. 


Erie arb Namaz dert N R, 
widow; SAMUEL PENROSE and MAR his 
wife; WILIA. Pk NROSE and MARGARET 
bis wife; Plaintiffs.— The other parties in 


the original cauſe ; ; Defendants 1 in the croſs 
| cauſe, ” 


\ BRATTAM DEVONSHER e being ſeiſed In this caſe the 


in fee of a conſiderable eſtate in the — 
county, and county of the city e 
being entitled to the reverſion in fee, of lands words dong 


then in the poſſeſſion of his brother James De- eee 


empt teſla-or's 


vonſber, expectant on ſeveral limitations made perſonal propere 
by the will of their gigs nas, (and hereafter “ oral 
8 


ngnt of Judge 
mentioned) on the 6th of September 1577, du- ment and ſpe- 


ly made and publiſhed his will as follows: — 19, ced's | 


The laſt will and teſtament of me, Abrabam was reverſed by 


Devonſher of Kilſhanick, in the county of Cork, a be 
Eſq; Whereas I have by deed, dated on or on ſeveral ocher 


about the 7th day of December lt, charged points in this 


caſe, vide poſt. 
the lands therein e with an annui ity oy 


L 2 3 


N 


—— 8 . 2 1 2 IX 2 2 
5 —— 2 — 
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1788, or jointure of 200l. for my wife Mary Devon- 
er, purſuant to a power given me by my fa- 
Devonſter and ther's will, which charge was made only by 

azo; way of precaution, and as part of the pro- 
Newenham and viſion intended for her, in caſe my brother 

PT or myſelf ſhould leave male ifſue, which is 
not likely to happen; and it is my intention 
that my ſaid wife ſhall have G6ool. a year, as 
and for her jointure (beſides what other things 
are hereby deviſed to her,) Ido therefore charge 
and incumber all my real e/tate, lands, tenements, 
and hereditaments, with the following annuities, 
that is to ſay, one annuity or yearly rent charge 
of 600l. in caſe my ſaid wife ſhall chooſe to re- 
leaſe the ſaid recited charge or jomture of 200l. 
yearly: but if ſhe ſhall chooſe to retain it, 
then with one annuity or yearly rent charge of 
400). ſterling, to make up Gol. in the whole; 
ſuch annuity of 600l. or 400l. as the caſe ſhall 
happen, to be 7 iſſuing, ariſing, and pay- 
able to my ſaid wife and her aſſigns, during 

her natural life, (in lieu of her dower,) out 
of all and every my lands, tenements and heredi- 
zaments, and to be paid and payable to her by 
four quarterly payments, in every year during 
her natural life ; the firſt quarter to commence 
on the day of my death. And I charge my 
ſaid eſtate with another annuity or yearly rent 
charge of 100l. to be paid and payable thereout 
quarterly, as aforeſaid, to my ſiſter Elizabeth, 
widow, during her natural life, in addition to 
what ſhe is already entitled to; and with ano- 
ther annuity or yearly rent charge of Gol. to be 
paid and payable thereout quarterly as afore- 
laid, to my friend Samuel Mitchel during his 
natural life, unleſs his brother Henry ſhould die 
before him without male iſſue, in which caſe 
it 
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it is to ceaſe; and with another annuity or 1787 
yearly rent charge of zol. to be paid and paya- = 
ble thereout quarterly as aforeſaid to my ſtew- Devonther and 
ard Thomas Cooke, during his natural life; nge 


. . againſt 
with all which annuities or yearly rent charges, I Newenham and 
do hereby charge and incumber all my real eftate, ak 


and I give to my ſaid wife, and to the ſaid other 
annuitants reſpectively, full power and authori- 
ty to enter into the ſame, and every part thereof, 
and to diſtrain for the 2 annuities reſpectively, 
and to ſell and diſpoſe of the diſtreſſes from 
time to time, for payment thereof, and all 
coſts, charges, and expences attending the re- 
covery thereof, but ſo as that none of my te- 
nants ſhall be diſtrained for more than the par- 
ticular rent payable by each. And ſubject to 
the ſaid annuities, and the remedy provided for 
recovering them, I give and deviſe all my real 
and freehold eſtate to Richard T ownſhend, and 
Richard Long field, Eſguires, and their heirs, 
to the uſe of my brother Fames Devonſher, for 
and during the term of his natural life, provid- 
ed he makes a leaſe of my houſe and demeſne 
lands of on, Beneenagh, Lackabehy, and 
part of Holly- hill, to my ſaid wife during her 
life, at the yearly rent of 1ool, and from the 
time of his, my ſaid brother's refuſing to make 
ſuch leaſe, or from and after his death, which 
ever ſhall firſt happen, then to the uſe of my 
great nephew, John Newenham, third ſon of 
John Newenham, of Maryborough, Eſq; and 
the iſſue male of his body lawfully to be begot- 
ten, he the ſaid John Newenham the younger, 
and his iſſue male taking the ſirname and arms 
of Devonſher, without any other ſirname,” 
(Teſtator then limits like remainders ſucceſſively 
to Richard the firſt, Henry the ſecond, and 


Abraham 


ode 


1 „ 
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1787. Abraham the fourth ſon, of Jabn Newenham 
L=— the elder, every of them taking his name.) 
Devon and © And I] deviſe and bequeath to my ſaid wife 
again} 1000/. to be paid to her by my executors the 
Newenham and day after my death 5 alſo my coach, horſes, and 
| ther. 6 carriages of all forts, all her own and ny wear- 
ing apparel and ornaments, and my linen, glaſs, 
and china-ware furniture. And as to my 
other houſfold furniture and plate, I direct 
that my ſaid truſtees ſhall take an inventory 
— and permit my ſaid wife to have the 
uſe of them for her life, and after her death, 
they ſhall go, with my manſion houſe of K/- 
| banick, to fuch perſon as ſnall be entitled to 
ſaid houſe, under this will.“ The teſtator 
bequeathed fome ſmall pecuniary legacies to his 
ſervants ; and provided, And if the reſidue 
of my perſonal eſtateſhould not be ſufficient to 
pay my debts and legacies, then I will and di- 
rect, that any part of my real eſtate in the city 
or liberties of Cork, or in Mufterry, which 
my ſaid truſtees ſhall think proper, be ſold by 
them, and the purchafe money paid to my ex- 
ecutors for that purpoſe ; and laſtly, I appoint 
my ſaid wife to be my ſole executrix and reſi- 
duary legatee. In witnefs, &. þ 
In July 1781, James Devonſher died without 
iſſue, whereupon Abraham became ſeiſed in 
poſſeſſion of his lands, according to the will 
of their father Janas, who had deviſed them to 
Jamer for life 5—remainder to his firſt and 
other fons in tail male; remainder to Abraham 
fox life; remainder to his firſt and other ſons in 
tail male; remainder to the heirs male of the bo- 
dy of himſelf (Jonat); remainder in tail, in 
contingeney, to the daughters of James; like 
{remainder to thoſe of Abraham; remainders 
min tail in common to teſtator's (Jonas's) own 
| daughters, 
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daughters, viz. Sarah Newenham (grandmo- 1787. 
ther of Richard and John Newenham, otherwiſe 
Devonſber, parties in this cauſe); Margaret Deen and 
Randall, (mother of Mary and Margaret Pen- ag 
roſe) ; and Elizabeth Devonſher, (now Randall, ee Berg, 0 
alſo party in this cauſe) ; remainder to teſta- 
tor's (Jonas t) right heirs... . 
On the 14th of October 1781, Abraham De- 
vonſher made a codicil to his will, as follows, 
* Whereas ſince the making and publiſhing my 
will, my brother James Devonſber died: I do 
now by this codicil, which is to be taken as 
part thereof, give and deviſe to my wife Mary 
Devonſber and her aſſigns, during her widow- 
hood, my manſion houſe and demeſne lands of 
Kilſhanick, and the other lands mentioned in 
my faid will, and now in my own hands and 
occupation. I alſo deviſe to her, during her 
widowhood, the lands of | Bally-glifſane, with 
power to make a leaſe or leafes thereof for the 
term of 61 years, at a rent not leſs than ro0ol. 
yearly, and that part of the lands of Beneenagh, 
called the Dairy, on which I have lately built 
a houſe, with power to make a leaſe thereof 
for the term of 61 years, ata rent not leſs than 
gol. yearly, all the faid lands to be enjoyed by 
my faid wife, during her. widowhood, free 
from all incumbrances, except the chief.rents 
payable thereout ; and I confirm to her the ſeve- 
ral deviſes and bequeſts made to her, or in her fa- 
vour, in u ick will; and 1 charge all my 
lands and tenements, except the above menti- 
oned, with 1000 Guineas, to be raiſed there- 
out and paid to Harriott, the daughter of my 
nephew John Newenham; and with the ſum. of 
200l. to be raifed thereout, and paid to Robert 
Reeves of Cork, or, in caſe of his death, to his 
daughters, 
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1787. 

e 8 
Devonſher and 
others, 


againſt 
Newenham and 


ay '# 
others 
„ 
* 


has. 
hood, that part of Beneenagh, now in the te- 
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daughters. I revoke the deviſes made. in my 
ſaid will, in favour of the Rev. R. Davies, Sa- 


muel Mitchel, and I. S. I direct that the mo- 


ney due to me from Savage French, Eſq; and 
his brothers, or ſo much of it as ſhall be ſuffi- 
cient, be applied to diſcharge the dehts I con- 
tracted, as ſecurity for the ſaid Richard Da, 


wies. I further deviſe to my ſaid wife the lands 


of Ballyready, during her widawhood ; and [ 
direct and impower her to make a leaſe to Mr. 
John Burke, of his part thereof, for gg years, 
at the preſent rent, jnſtead of the term he now 

| allo deviſe to her, during her widow- 


nancy of Thomas Barry, and the lands of 


. Ballyda, in the tenancy of I. D. and I. B. and 


direct and impower her to make a lcaſe thereof 
for 61 years, at the preſent rent, which I pro- 


miſed them, inſtead of their preſent term. All 


which lands are to be free from all incumbrances; 
and I charge and incumber all my real and free- 
hold ęſtates, except the lands before named in this 
coclicil, with all the debts I owe by bond, judg- 
ment, or other ſpecialty, and direct that my ex- 
ecutrix ſhall pay my ſimple contract debts, and ar- 
rears of rent, out of my perſonal ęſtate; and 
ft Teh Th 10 f Wil in all parts of it, 
not altered by this codicil. In witneſs, &c. 

Abraham Devonſher being tenant for life of 
the lands come to him upon his brother's 


death, and being without iſſue male, and there- 


fore having the next veſted remainder in tail 
which had deſcended to him, ſuffered a re- 
covery of theſe lands in Hilary term 1781; 
and thereby became ſeiſed in fee, ſubject to 
the contingency of his having iſſue male. 
SOT CEL er Linn a Ie: "ih 
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On the 2oth of April 1783, he made a ſe- 1787. 
cond codicil to his will, as follows :—* I Abra 
bam Devonſher, Eſq. make this ſecond codicil Pevonſber and 
to my laſt will and teſtament. I deviſe the againf 
lands of Shandangan and Farranſeſhary to my Newenham and 
niece Mary Penroſe, otherwiſe Randall, and 
to the heirs of her body; and I deviſe the 
lands of Lahane, as now tenanted by G. D. 
to my miece Margaret Penroſe, otherwiſe Ran- 
dall, and the heirs of her body ; and I confirm 
all my deviſes and beque/ts mentioned in my will 
and codicil in favour of my wife Mary Devon- 
ſher, otherwiſe Mary Moore. 1 deri to Sa- 
mucl Mitchell one annuity or yearly rent charge 
of 5ol. yearly, during the joint lives of him 
and his brother Henry Mitchell, to be iſſuing 
out of the lands of Ballynafana and Glande- 
lane. In witneſs whereof, &c,”? 5 
The lands deviſed in this codicil to the 
Penroſes, are part of thoſe of which the teſtator 
was ſeiſed at the time of his making his will. 
On the 22d of April 1783, the teſtator 
Abraham Devonſher died, without iſſue; leav- 
ing the plaintiff Mary, his widow ; and leav- 
ing the defendants, viz. Elizabeth Randall his 
fiſter, John Newenham the elder, the ſon of 
his ſiſter Sarah, (which John Newenham died 
before the hearing of the cauſe, leavin 
Richard Devonſber Newenham his ſon and heir 
and Mary and Margaret Penroſe, daughters 
of his ſiſter Margaret, his heirs at law. | 
Upon the teſtator's death, the plaintiffs John 
and Mary became ſeiſed of the lands deviſed 
to them reſpectively, and ſhe having proved 
the will and codicils, poſſeſſed herſelf of the 
perſonal aſſets, (which in her anſwer to the 
croſs bill, ſhe admitted to be more than ſuffi- 
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1787. cient to pay all the debts and legacies) and paid be 
—◻＋ mc the ſimple contract debts of the teſtator, and ju 
Devonier and arrears of rent. The heirs at law claimed the th 
again lands included in the recovery, as having de- - 
8 and ſcended to them, which was admitted in the of 
" pleadings. The value of them did not appear a 
in the cauſe, but counſel admitted that they 01 
were ſufficient to pay the teſtator's bond, 3c 
judgment, and ſpecialty debts. — 
By the original bill it was prayed, that it th 
might be deemed not only a bill on behalf of th 
the plaintiffs, to aſcertain the order in which * 
the teſtator's real eſtate ſhould be applied in 10 
difcharge of his judgment and ſpecialty debts, 19 
but alſo on behalf of the judgment and other Io 
ſpectalty creditors, for an account of their te 
debts; and to have them decreed a charge, 2 
in the firſt place, on the teſtator's undeviſed th 
real eſtate, with payment or in default, a ſale 8 
of a competent part of ſuch eſtate, &c. < 
The croſs bill prayed to have the rights of Ju 
the parties, under the will and codicils, declar- Tit 
<d, and an account taken of the real and per- lic 
ſonal eftates of the teſtator, and alſo of his M 
debts, and that payment thereof might be th 
made out of ſuch fund as the court ſhall think g 
proper; that Mary his widow, might make my 
her election of the rent-charge under the th 
'decd and will, or of that by the will only; and N. 
that faid annuity might be paid out af ſuch my 
part of the real eſtate as was ſubje& thereto, det 
or that it might be apportioned, and that the 2 
| defendants {inter alia) might be injoined from 3; 
| ckiſtraining the lands devited to plaintiffs Mary fre 
and Margaret Penroſe reſpectively, cc. thi 
ln this caufe theſe queſtions occurred. Firſt, fo 


| 
| 
| 
' 


Whether the perfonal afſets of teſtator ſhould 
7865750 be 
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2dly, Whether the defcended lands, i. e. thoſe 


of which he had ſuffered a recovery, ſhould be New 


applied to the payment of thoſe debrs in ex- 
oneration of the deviſed lands? If not, then 
3dly, Whether the lands deviſed in the ſecond 
codicil to the Penroſes, ſhould contribute with 
the other deviſed lands, to the payment of 
thoſe debts? A 4th queſtion was, whether 


Mary the widow, ſhould be injoined from re- 


ſorting to theſe lands deviſed to the Penroſes, 


for her annuity? This queſtion was over- 


looked in the arguing of this cauſe, and af- 
terwards became the ſubject of a rehearing. 
Ihe cauſe came on to be argued on Monday 
the 2gth of January 1787.—The Attorney 
General, the Solicitor General (Carleton, now 
Ch. Juſtice of C. B.) Mr. Bennett, (now Mr. 
Juſtice Bennett) and Mr. Sankey for the plain- 
tiffs in the original bill. —Mr. Wolfe (now So- 
licitor General,) Mr. O' Neil, Mr. Curran, Mr. 
M. Smith, and Mr. Paul for the defendants, 
the Penroſes. 8 | 
This caſe had been ſtated ſome time before, 
when we were not preſent, and then counſel for 
the plaintiffs offered to read the depoſitions of 
Robert Reeves, (who drew the firſt codicil, and 


received inſtructions for that purpoſe from the 


teſtator)toſhew that the teſtator's intention was, 
and that he had ſo directed him to draw the co- 
dicil, that the perſonal eſtate ſnould be exempt 
from all debts, except rent. dne at his — 1 
ſhop-debts, labourers accounts, and ſuch other 
ſmall debts, as would require immediate pay- 
8 ment 


onſher and 
others 
again 
enham and 
thers. 


37 
be exempt from the payment of his bond, 1787. 
judgment and other ſpecialty debts, or not 
ſhould that be decided in the affirmative, then De- 
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1787. ment out of his perſonal eſtate; and that his 0 


wife ſhould have the remainder to herſelf. The Cl 

ol ape montane court would not allow theſe depoſitions to be 20 
againſt read. For the admiſſion of them were cited 1 A. 
New ende and Eg. Cas. ab. 230, 231. 2 Fern. 648. 1 Brown, Le 
._ Pub 305: SGP. W.-136. 3 Ath 77. 1 th; 
Veſey 456. Againſt it, Talb. 240. 4 Brown, thi 

_ 2 179. 2 Atk. 37 2. 5 Co. 68. * I 
For the Plaintiffs ; upon the firſt quęſtion.— tat 

We do not deny that the perional property is tat 

the primary fund for the payment. of all thi 

_ debts of a teſtator. That, we admit, is the ge- 20 

8 neral rule. But on the other hand we con- thi 
tend, that a teſtator may exempt the perſonal- In 

ty from the payment of debts, and throw the th: 
burthen on that which is not the primary pe 

fund. He cannot, it is true, limit and re- vo 

ſtrain the remedy of creditors, or compel them lit 

to reſort to particular funds; but, as amongſt it 

the objects of his bounty, he may marſhal his evi 

debts, and the ſeveral parts of his property, fer 

and appropriate them as he pleaſes. The prin- to 

ciple of law with reſpe& to wills, of real pro- in 

perty, as well as of perſonal property, is vo- ca 

luntat donatoris pracipue obſervetur, if conſiſ- he 

tent with the rules of law. So that, if it can ne 

be collected, in the preſent caſe, that it was ter 

the intention of the teſtator to give his wife his thi 
perſonal property, exempt from judgment and ſhe 
ſpecialty debts, the court is bound to give that ſh; 
intention effect. A teſtator may exempt his In 
perſonalty from payment of debts, either by pe! 

expreſs words, or by a plain intention, to ha 

make a fpecitic bequeſt thereof, appearing ſer 

from the whole form and tenor of the will; tio 

Walker. v. Jacſton, 1 Wils. 24. 2 Alk. 624. the 


S. C. Inchiquin v. O'Brien, 1 Milt. 82. Eq, He 
i Cas. | 
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Ancaſter v. Mayer, Brown's Cha. Cas. 460. 


that expreſs words are not neceſſary to exempt 
the perſonal eſtate, the queſtion therefore is, 
whether a preſumption can be drawn of the teſ- 
tator's intention to exonerate the perſonal eſ- 
tate.“ This principle his lordſhip collected from 
the muititude of caſes on the ſubject. 1 Lev. 
203, is the firſt to that purpoſe ; fince which 
there have been many caſes on this queſtion. 
In ſome of them the chancellor is made to ſay, 
that expreſs words are neceſlary to exempt the 
perſonalty. But ſee, what.an abſurdity this in- 
volves! A teſtator's intention collected from 
little hints and looſe words in different parts of 
his will, is permitted to paſs real eſtates to 
ever ſo great a value; and ſhall he not be ſuf- 
fered, by ſimilar indications of his intention, 
to qualify and reſtrain his bounty to deviſees, 
in order to exempt the perſonal eſtate? In the 
caſe of an executor having a legacy left to him, 
he ſhall take the reſidue, as truſtee for the 
next of kin. This has been the rule ſince Feſ- 
ter v. Munt, 1 Vern. 473. But if there is any 
thing to ſhew the teſtator's intention that he 
ſhould take the reſidue for his own benefit; he 


ſhalldoſo, Bowker v Hunter, Browns Cha. Cas. 328 
In ſuch caſes courts have laboured ſo hard to 


penetrate the intention of the teſtator, that they 
have admitted parol evidence of it. In the pre- 
ſent caſe we offered parol evidence of the inten- 
tion, which was rejected, though at firſt ſiglit it 
ſhould ſeem equally admiſſible, as in that caſe- 


However, we contend that there is ſufficient 


evidence 


0 


| 329 
Cas. ab. 270. in marg. Samwell v. Wake, Brown's 1787. 
| Cha. Cas. 142. Stapleton v. Colville, Talb. Car. 


ary In Devonſher and 
202. Expreſs words are not neceflary. In? _ 
| . againſt 
Lord Thurlow ſays, It is indubitably true W and 


ers. 
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1787. evidence on the face of the will and codicils, 
—— to ſhew that it was his intention to exempt. the 
. 25 perſonalty from other than ſimple contract 

age, debts, and arrears of rent. He has ſhewn 
Newenham and throughout an extreme anxiety to provide am- 

" ply for his wife. She appears the conſtant ob. 


15 of his care, and he repeatedly confirms the 


queſts in her favour. The will begins with 


a jointure for her of 600l, per annum. He di. 
rects a leaſe to be made to her of the manſion 
houſe, and demeſne at a low rent. He gives 
her an immediate legacy of. 10001. and after 
ſeveral thor gen to her, he leaves her ex- 
ecutrix, and reſiduary legatee. As he advanc- 
cd in years, his affection for her appears to 
have encreaſed. In his firſt codicil, the firſt 
thing he mentions, is the death. of his brother, 
(by which his own property was conſiderably 
enlarged), and as if he had rejoiced; in an op- 
portunity of providing further for his. wife, he 
deviſes to her the manſion houſe, with the de- 
meſne lands, and ſeveral others, free from all 
incumbrances.. He confirms the deviſes and 
bequeſts made to her in his will. Then comes 
the clauſe wherein he ſays, © I charge and in- 
eumber all my real and freehold eſtates, except the 


lands before mentioned, (i. e. thoſe given to his 


wife), with all debts I owe by bond, judgment, 
or other ſpecialty, and I direct that my executrix 


ſhall pay my ſimple contract debts, and arrears of 


rent, out of my 1 1 7 eſtate. By this clauſe he 
arly marſhals his debts and aſſets, applying 


his real eſtate to the diſcharge of his ſpecialty 
debts, and the perſonal to that of the ſimple 
contract debts. This circumſtance diſtinguiſh- 
es the preſent from all the caſes, which may be 
cited on the other fide. Unleſs the clauſe 1 
en 


e 
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ken in that ſenſe, it is altogether nugatory. 15787. 
The firſt part of it does not provide a new fund wy 
for the payment of ſpecialty creditors, which Pevonfter and 
they had not before. They did not require again 
fuch a charge in their favour, being by law en- Newenham and 
titled to ſatisfaction out of the real eſtate. Nor 
could the teſtator mean it as a charge ancillary 

to his perſonal property, in cafe that ſhould be 
exhauſted in the payment of debts; for his per- 

fonal eſtate was more than ſufficient to pay all 

the debts of every kind. This is not only con- 

feſſed in the cauſe, but is the ground of the 

croſs bill; had he meant thereby to provide an 
ancillary fund, he would have made it liable 

to his debts generally, as he has done in his 

will. Theſe words muſt be conſtrued an ap- 
plication of his judgment and ſpecialty debts 

to his real eſtate excluſively, and a revocation 

of that part of his will which directs a particu- 

lar part of his real eſtate to be ſold for the pay» 

ment of his debts ; ſuch part becoming inade- 

quate, by the exemption of the ' perſonalty. 

Again, to what purpoſe is the direction to his 
executrix, to pay his ſimple eontract debts, 

and arrears of rent, out of the perſonalty, if 

not to exclude other debts? By law it was li- 

able to all debts generally, and ſo was it ex- 

preſsly by the will. If the teſtator intended 

that his wife ſhould pay all the debts, why did 

he only direct her to pay the ſimple contract 

debts ? to which by law ſhe was liable without 

his direction. This part of the clauſe revokes 

that part of the will, which makes the perſo- 

nal eſtate liable to all the debts. Did the point 

reſt intirely on the will, there could be no 

doubt but that the perſonalty, even according 

to the teſtator's intention, ſhould be firſt ap- 


plied 
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1787. plied to the payment of all the debts; but the 
c codicil applies it to debts of a particular kind, 
Devoniber and and expreſsly charges the reſt on the lands; 
again and in Walker v. Jochen, it was conſidered by 
Newenham and the Lord Chancellor as a very ſtrong circum- 
| ſtance, to ſhew that the teſtator intended to 

give the perſonal eſtate as a ſpecific bequeſt. to 

his executors, that at a ſubſequent period of 

time he intended a further benefit to them, 

and made a variation from his will, by which 

the perſonal eſtate would have been applied in 

diſcharge of the real. Here the judgment and 

ſpecialty debts are expreſsly charged on the 

real eſtate; and in Ameſbury v. Brown, 1 Ve- 

fey 482, where a legacy was charged on a real 

hon, it was held that the perſonalty ſhould 

not be liable for it. Why ſhould not the ſame 

rule hold where certain debts are charged on 
the real eftate ? It is a rule of interpretation, ri 

that no words of a will ſhall be rejected, as in- 0 

operative, unleſs they are ſo dark and obſcure, n 
that no conſtruction can be put upon them, b 
or none that is conſiſtent with the reſt of the h 
It 
of 
E 


1 rn K & „„ 


22 fins oy 


will. Here the words, © free from all incum- 
brances, applied to the lands deviſed to his 
wife, can have no operation unleſs the perſo- 


nalty be exempted. - For it is admitted that al 
that is amply ſufficient to pay all the debts; n. 
and if it be applied to theſe debts, none of the m 
teſtator's lands can be incumbered, and there- in 
fore the exemption of her lands becomes nu- th 
gatory. The teſtator ſhews great anxiety to la 
exempt his wife from the payment of other pe 
debts, than thoſe which he particularly directs ſx 
her to pay, and which from their nature ought m 
to be immediately diſcharged out of the rea- i 


dieſt, that is, the perſonal fund With this th 
| | view 


kes courTs, DUBLIN. 


. 


view it muſt be, that all the lands deviſed to 
her in the” firſt codicil, he expreſsly exempts | 


ſpecialty debts. How inconſiſtent then would 


- 392 
1787. | 
a 2 ' | nw - 
from all ineumbrances, that 18, jud ment.and Devonther and 


others, 
again 


it be, fot him, at the ſame time to charge her Newentamand 


With the paynient of them, with reſpeck to his 
perſonal property in her hands? Another cir- 
cutnſtarice ſhewitig his intention not to ſubject 
her to ſpecialty debts generally is, that he di- 
rects her to pay the artears of rent; which are 
ſpecalty debt. Upon the whole,” as the teh. 
tator here has abundantly fignified his intenti- 
on of 5 the perſonal property from 
his judgment and ſpecialty. debts, and has ex- 
relsly allotted another fund for their payment, 
it is ſubmitted that it ought to be held exone-. 
rated werde, 9 15 * wh S . g 
For the defendanis; on the firſt queſtion... The 
rules of 4 ie of Equity, HAT marſhalling 
of aſſets, are of great conſequence, and ought 
not to be deviated from, upon light grounds; 
but ought to countervail any arguments of 
hardſhip to particular perſons, whereas here, 
it is ſought to break in upon them, in favour 
of a perſon otherwiſe amply provided for. 
Thoſe tules have been eſtabliſhed upon fœdal 
and upon modern principles. That the perſo- 
nal property ſhall be firſt reſorted to, for pay- 
ment of debts, is a rule that was firſt adopted 
in favour of the heir at law; then in favour. of 
the heres factus, or deviſee of the whole; and 


laſtly it has been extended to the deviſee of a 


part. Expreſs words, indeed, are not neceſ- 
ſary to exempt the perſonal eſtate from the pay- 
ment of debts; but it muſt appear to a demon- 
ſtration, upon the circumſtances of the caſe, 
that it was the intention of the teſtator to ex- 
A a empt 


others. 


* 


. 
* 
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empt it. The principle of conſtruction in this 


wa— point is the ſame as between an heir and devi- 


Devonſher and ſee, Exe 


others, 
againſt 


ting the perſonalty is pro tanto a 
= heir, and the heir can be diſ- 


diſheriſon 


Newenham and inherited only by expreſs words, or by neceſ- 


fary implication, that is, as it is defined by 
Lord Vaughan, ſuch a kind of inference, that 
the contrary propoſition to it would be abſurd. 
In the cafe of the Duke of Ancaſter v. Mayer, 
it is laid down that the perſonal eſtate ought 
never to be exempted but in two cafes: iſt. 
Where there are expreſs words uſed for that 
purpoſe : adly. Where the teſtator's intention 
to exempt it, though tiot in expreſs words, 
is beyond the poſſibility of doubt.. Lord Thur- 
low's words ate, If there be a declaration plain 
or manifeſtation clear, ſo that it is apparent up- 
on the face of the will, that there is ſuch a 
plain intention; the rule then is, not to diſap- 
point, but to carry ſuch intent into execution. 
But ſhould not ſuch intention  manife/tly ap- 
pear, there is not a ſingle caſe which does not 
take it for granted, that the perſonal eſtate is 


| by law the firſt fund for the e of debts.“ 
e 


re there is no ſuch manifeſtation clear, that 
that was his intention. On the contrary it ap- 
pears that he deſigned that to be the firſt fund. 
In his will he direQs that, if his perſonal pro- 
perty be not ſufficient for the payment of his 
debts and legacies, all or any part of his eſtates 
in Corte and Muſterry, ſhould be ſold, and 


the money paid to his executrix for that pur- 


poſe, So that it appears he intended his per- 
ſonalty ſhould be firſt applied, and that he was 
conſcious of its deficiency. In the codicil, does 
he at all revoke the direction of his will in that 
reſpect? or, when by the will he had expreſs- 


ly 
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ly made the perſonalty liable, can it be ſup- 178). 
poſed that, having ſo conſiderably enlarged tage 
wife's proviſion by the codicil, he had altered P*voniter and 
his intention with reſpect to the perſonal eſtate? again 
By his will he gives her no part of the perſo. Newenham and 
nalty, till the debts and legaties ſhould be paid, © 
and then he intends for her but 600/. per ann. 
But when he gives her much more, namely 
ſeveral real ' eſtates, free from incumbrances, 
is it not the natural inference, that he did not 
mean to give her the perſonal, till ſne had paid 
the debts and legacies ? lt is obſervable that 
neither by the will, nor either of the codicils, 
does he give her the perſonal eſtate expreſsly. 
She became entitled to it, only as executrix ; 
and in that capacity; ſhe is by law liable to the 
payment of all the debts of every kind. At the 
time of making the firſt codicil, he appears to 
have conſidered, not only his perſonalty, in- 
ſufficient for the payment of his debts, but 
even the original auxiliary fund; and there- 
fore he eventually charges the whole of his 
lands. That the charging of the real eſtate, 
with the payment of debts, will not exempt 
the perſonal; all the caſes agree. In French and 
ur, v. Chicheſter, 2 Fern. 568, the teſtator had 
by deed, conveyed certain lands to truſtees for 
payment of his debts, and by his will directed 
that his truſtees ſhould pay his debts, legacies, 
and funeral expences;-vut-df- his truſt eſtate ; 
and expreſsly deviſed: to his wife, whom he 
made his exeeutrix, all his perſonal eſtate; in- 
tending thereby a proviſion for her, ſhe hav- 
ing been prevailed upon, to ſell part of her own 
inheritance. Notwithſtanding this, Lord Keep- 
er Wright; and his ſucceſſor, held that, the de- 
wiſe being in the ſame clauſe, in which ſhe was 
ein DICH (53555 e 5029 ONT 
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1787. named executrix, and not faid, free and exempt 
3 „ 4 from payment of debis, hs muſt therefore take 


to the payment of debts. Talb. Cas. 254, S. P. 


Newenham and Viner's ab. title charge, E.--2 Eg. ab. 494. In 5 


Atk. 202, Lord Hardwicke, fays, L know of 
no authority, where the words I make my real 
eſtate liable to pay my debts,” will exempt: the 
perſonal eſtate, without any | /pecidl exemption 
4 the. perſonal eftate.”” 1 Cha. Cas. 297, 18 


ſtrong to the ſame point. There the teſtator 


had conveyed lands to truſtees, to pay his debts 
and legacies, and-after for performance of his 
will, which he made at the ſame time, and 
thereby directed the truſtees to pay certain le- 
gacies to three of his children, and the ſurplus 
to his heir. He made his wife executrix, and 
directed that thoſe three children ſhould releaje 
to her, all ſuch actions and demands of his per- 
ſonal eſtate; but he did not give her in terms 
the perſonal eſtate; and therefore it was: de- 
creed, that the, perſonal eſtate ſhould be applied 
in aid of the heir, not only with reſpect to the 
debts, but eventhe legacies charged onthe truſt 
land, and notwithſtanding that the teſtator had 
directed the legarees toreleaſe to the executrix. 
Browns Cha. Cas. 144, 1 Wil. 82, 2. P. Wms. 
366. S. P. From all theſe authorities, there- 
fore, it appears, that the firſt codicil by itſelk, 
does not exempt the perſonal eſtate; neither 
1 the will; ſo far from it, it expreſsly di- 


ects it to be firſt applied. How then can the 


will and codicil taken together, exonerate the 

erſonal eſtate? The codicil confirms the will 
in all parts not altered by the codicil, but the 
will gives her only the re/idue, and the codicil 
does not alter that part. If he had intended 
her the whole perſonal eſtate, would he not 


have 


KING'S COURTS, DUBLIN. 337 


| have ſaidſo in expreſs terms? would he have 1 787. 
left ſo important a bequeſt to the conſtruction 
of a vague clauſe in a codicil? As to the werds Devonſher and 
which have been relied on, as marſhalling his N 
debts and aſſets, they may be otherwiſe ex- Newenham and 
ined, in this manner. The teſtator think. ** 
— his perſonal property would not be 
ſufficient to pay all his debts, or at leaſt could 
not be gotten in immediately to diſcharge them 
all, meant by theſe words to regulate in what 
order the debts ſhould be paid. It was ſaying 
no more than what every man ought to do. 
Let thoſe creditors, whoſe debts are a lien by 1 
on the real eſtate, and carry intereſt, wait to 17 
be paid out of it, in caſe of a deficiency of the "8 
perſonal ; or at leaſt, let them not be paid be- 14 
fore my ſimple contract creditors, who may 11 
more immediately want payment. It is ſaid 11 
that his charging all his lands, was in order to | wml | 
exempt the perſonalty ; whereas it implies, 0 
that he thought his perſonal property, together 
with the ſelect ancillary fund provided by his 
will, might be inſufficient to pay all his debts; 
but as he meant that his wife ſhould have the 
lands deviſed to her, unincumbered, he uſes 
words expreſsly charging his lands, (excepting 9 
thoſe) for the purpoſe merely of contra. diſtin- | 1 
guiſhing and exempting thoſe deviſed to his i 
wife. Of his real eſtate, the lands in Cork 
and Mwufterry muſt be firſt reſorted to, to pay | 
debts. This is the direction of the will, not | 
altered, but confirmed, by the codicil. If ſo, Ei 
| 


— — — 
—— . O 5 


then the perſonal property muſt be firſt applied, 
for thoſe lands are not to be ſold, till the per- 1 
ſonalty ſhall have proved deficient. If from . 
the will and codicil taken together, you ſhould ' LY 
not think it clear and manifeſt beyond a harem 237 8 

that | 
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1787, that the perſonalty was intended by the teſta- 
A tor to be exonerated, you are bound ws the 
Deyoniter and rule of equity to ſay that it muſt be firſt ap- 

againſt lied. ha e „ SY 
8 Newenham * - For the plaintiffs on the ſecond queſtion 3; name- 
99, whether the deſcended eſtates ſhould be applied 
to the payment of debis in eaſe of the deviſed 
eftates * That the real eſtate deſcended to the 
heir ſhall be applied to the payment of debts, 


in exoneration of lands deviſed, is a rule of 


equity fully determined by Lord Hardwick, 
after mature deliberation, in the caſe of Gal- 
ton and Handcock, 2 Atk. 430. In that caſe 
the debt was, by mortgage, charged on the 
lands deviſed, yet the deſcended eſtate was 
decreed to he applicd to the diſcharge of that 
debt. The ſtatute of fraudulent deviſes ope- 
rates only in favour of creditors. It impow- 
ers them to reſort to the deviſed lands ; where- 
as before, they could only reſort to thoſe in 
the ſeiſin of the heir; but it leaves the law, 
as between the heir and deviſee, as it was be- 
fore the act. The rule of equity is in favour 
of the deviſee; and, therefore, in order to 
exonerate the heir at law, and throw the bur- 
den upon the deviſee, it muſt plainly appear 
that ſuch was the intention of the teſtator. 


As ftrong a caſe muſt be made by the heir to 


exonerate him, as by the executor, to exempt 
the perſonalty. The deviſee comes not here 
for any ſtrained conſtruction, but to avail 
himſelf of the rule of equity in his favour. 
It is ſaid that here the teſtator has charged the 
lands deviſed with his judgment and ſpecialty 


debts, and that this circumſtance diſtinguiſhes 


this from the caſe of Galton and Handcock. 
But as between the heir and deviſee, the teſta- 
| tor 


1 a 91 1 . «a 


f his. rs I ans 
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tor has not charged the deviſed lands, or any 1787. 
part of them. The firſt codicil does not le.. 
cide which real eſtate ſhall pay; it merely ap- Pee e and 
propriates the perſonalty to the payment of again: 
ſimple contract debts, and his real eſtates ge. ether and 
nerally to the diſcharge of his ſpecialty debts, : 
Its object was to exempt the perſonalty from 
fpecialty debts, and not to make the deviſed 
lands paſs to the deviſees, at all events cum 
onere, 1n favour of the heir at law. In Powis 
y. Corbet, 3 Atk. 5 56, there was a truſt term 
created by the teſtator for the payment of hig 
debts, and ſubject to that term the lands were 
deviſed. There the deyiſee could only take 
the remainder, and was not intitled to any 
benefit of it, till the uſes of the truſt term had 
been performed, and therefore could not call 
upon the heir at law to diſcharge the debts, 

ut here there is no ſpecific eſtate charged, 
The teſtator charges all his real eſtate indiffer- 
ently. Moreover, the reverſion in theſe very 
lands, which deſcended to him from his fa- 
ther, was comprehended in that fund. His 
words are I charge all my real and freehold 
eſtate” and in his will, whereby he deviſes to 
Fohn Newenham, he ſays, I deviſe all my free- 
hold and real eſtate”. Theſe words were ſuffici- 
ent to paſs the reverſion, and upon the falling in 
of the intervening eſtates, the land would paſs 
to the deviſee. Cowp. 363, 888. It is argued 
that the recovery was pro tanto a revocation, 
on the authority of Martin v. Strachan, 1 
Milt. 2, 66, and that teſtator thereby acquired 
a new eſtate. Be it ſo. In that caſe, it de- 
ſcends, and by the rule of equity, the deviſee 
has a right ta reſort to it to exonerate the 
lands deviſed. It is faid, that at the time he 
ea day e | charged 


z 
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1787, charged his eſtates, he could nat charge this, 
— for then he had it nat. Taq this it may be 
Devoniber and anſwered, that neither could he diſcharge it, 

geit: for the fame reaſon. They muſt ſhew ſome 
Newentam ant intent to that purpoſe ſubſequent to.. the reca- 

very. Bur inſtead of ſuch. intent appearing, 
the ſecond codicil ratifies and confirms all be. 
queſts and deviſes in favour of his wife. 


That conkirins ME charge, of Bi ſpecialty debts 


on all his real eſtate, which he had, made in 
favour of his wife, to exonerate the perſon, 
alty and the eſtates deviſed ta her. Taking it 
in this confined point of view, it is a ratifi- 


cation of the general charge on his real eſtate, 


and conſequently thoſe lands included in the 


recovery are thereby made ſubje to it. Acber» 
key v. Vernon, Com. Rep. 38 3. Leſſee of Pate 
v. Davis, Cowp. 158. But this codicil is alſo 


to be confidered a republication of the whale 
will in toto, and therefore, on the authority of 
thofe caſes, this eſtate paſſes under the general 
deviſe in the will to Jahn Newenham. It is 


objected that, upon the pleadings, it is ad- 


mitted that theſe lands have deſcended. But 
the prayer of the croſs bill, to have the rights 


of the parties declared, leaves that point ſtill 


open. Throughout the whole will and the 
two codicils, taken together, there appears no 
trace of an intention in fayour of his heirs at 


law. By his will, he had deviſed, not parti- 


cular lands, but all his real and freehold eſ- 
fates to James tor life, and then to his grand- 
nephew. After James's death, in his firſt co- 
dicil, he confirms that diſpoſition of his will, 
and charges all his real and frerhold eſtafes 


with an exception, in favour of his wife, not 


of his heirs at law, This codicil was made in 
| October, 
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Odtober, and in Michaelmas term following he 1987. 
ſuffered the recovery, and can it be imagine 
that he thereby intended to releaſe that eſtate, e enn 
in favour of his heirs, from the charges againf 
and diſpoſition thereof, which he had fo lately e nene and 
made and confirmed. If he had not ſuffered 
the recovery, they would have taken the lands 
free from incumbrance, under the will of 
Jenas Devonſher. 
For the Defendants. There can be no doubt 
of the general rule of equity, that deſcend- 
ed eſtates are to be applied to exonerate thoſe 
deviſed. This has been ſettled in the caſe of 
Galton v. Handeock. There Lord Hardiwicke [tt 
conſidered the deviſee as the object of the tef- 1 
ator's bounty, which, if the debt were to be Mil 
paid out of the deviſed land, would be de- W "0 
feated, in favour of the heir, who was not in = 
the confideration of the teſtator. But that 
caſe is clearly diſtinguiſhable from the preſent. 
There the teſtator had by will deviſed a mort- 
gaged eftate to his wife, alſo a freehold inte- 
reſt, and made her ſole executrix. He after- 
wards purchaſed the inheritance, by which he 
not only revoked the deviſe of the freehold 
eſtate, but alſo diminiſhed the perfonal fund, 
which would have gone to the wife, to diſ- 
charge the mortgage. It could not be the 
intention of the teſtator to throw the mort- 
gage debt on her, under theſe circumſtances, 
Ende of the heir at law, who was not, at 
all, the object of his bounty, and had acquir. 
ed part of his eſtate by mere accident. Be- 
ſides, in that cafe, the teſtator had not charg- 
ed any part of his deviſed lands with the pay- 
ment of his debts. Here the teſtator has. — 
In his will, he direQs that his eſtates in Corke 


and 


1 
vault 
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and Muſterry (which were part of the deviſed 


lands) ſhould be ſold in caſe of a deficiency, 
Devonſher and In his firſt codicil, he confirms all parts of his 


others 
apainſt 


Newenham and 


others, 


will nat therein revoked. His charging all 
his lands does not revoke that direction. It 
merely provides for the event of thoſe parti- 
cular eſtates proving inſufficient. In Powis v. 
Corbet, 3 Atk. 556. it was held that deviſed 
lands charged with the payment of debts muſt 
be applied, before the deſcended eſtates can 


be reſorted to. There are other caſes, beſides 


that of Galton v. Handcock, where it was held 
that deſcended eſtates ſhould be applied be- 


fore the lands deviſed ; as Chaplin v. Chaplin, 


3 P. Vm. 367, Weſtfaling v. Weſtfaling, 3 
Atk. 467 ; but this expreſs charge of the debts 
on the deviſed lands, diſtinguiſhes the preſent 
from all other caſes. Here the lands are 
given to the deviſee, charged with the debts, 


and he muſt take them on thoſe terms. If 


the firſt point be given againſt us, as the cir- 
cumſtances of teſtator's aſſets now are; or if 
the perſonal aſſets being firſt applied, ſhould 
prove deficient, the eſtates in Cork and Muſe 
kerry muſt be firſt reſorted to; for the direc- 
tion of the will is, that if the perſonalty be 
inſufficient, thoſe eſtates ſhould be ſold, 'and 
the produce applied to the payment of debts ; 
and there is no difference in this reſpect, whe- 
ther the deficiency ariſe in teſtator's life time, 


or by his diſpoſing of it by will. At the time 


the teſtator charged his real eſtates, by the 
firſt codicil, he was not ſeiſed of this eſtate, 
which has deſcended. As to the reverſion in 
fee, then in him, he could not charge that, 
A tenant in tail, with reyerſion in fee expec- 

| fant, 
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tant, cannot deviſe the reverſion, tho' he 1785. 
die without iſſue, 1 Eg. ab. 172. ſo neither ws 
could he charge it. But even admitting that Devonſber ang 
he could, the charge being by will, was re- 5 
voked by the recovery afterwards ſuffered. Newenham and 
3 Lev. 108. 3 P. Wms. 165. 3 Wils. 6. Any new bers. 
modelling of the eſtate is a revocation, 3 Ath, 
798, By the ſecond codicil he confirms his 
will, by which he had charged the debts on 
3 particular real eſtate, and directed the truſ- 
tees to ſell them for that purpoſe. There is 
nothing in the_ ſecond codicil, impowering 
them to lay theirhands on the deſcended eſtate. 
A ſhort time before he made this codicil, he 
became ſeiſed in fee of theſe lands, and muſt 
have known that they would deſcend to his 
heirs, and if he had intended to charge them, 
he would have declared ſo, 
For the plaintiffs, upon the third queſtion, 
namely, whether the lands deviſed by the ſecond 
codicil to the PENRosEs, ought to contribute to 
the-payment of judgment and ſpecialty debts ? — 
; Theſe lands are parcel of thoſe deviſed by the 
will of teſtator, to John Newenham, and by 
the codicil they are, together with the reſt of 
the real eſtate of teitator, charged with his 
judgment and ſpecialty debts. The ſecond 
codicil, which gives them to the Penroſes, 
makes merely a ſubſtitution of another de- 
viſee, to take in the ſame manner as the gene- 
ral deviſee would have done, under the will 
and firſt codicil, It contains no expreſſion to 
exempt them from the charge which had been 
impoſed upon them. The ſame eſtate in them 
is given to the Penroſes, as is given in the 
other lands to John Newenham. This codicil 
515 | confirms 
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1787, confirms the charges in his will, and firſt codicil, 
N made in favour of his wife, yet an exemption 
Deren od of theſe lands might eventually affect her; 
again for then ſhould the other real eftates be in- 
N nd fufficient, ſhe would be obliged to pay the 

' deficiency out of the perſonal aſſets, which 
the teſtator has bequeathed to her, (for as the 
cafe is circumſtanced, we are here to ſuppoſe 
the firſt queſtion decided for ys). And it ap- 
pears that the teſtator intended that theſe lands 
ſpecifically deviſed ſhould remain fubje& to 
the charge ; for after his deviſe of them to 
the e leſt it might be thought a revo- 
cation of that charge as to theſe lands, he 
immediately ſubjoins, „I confirm all the 
charges and bequeſts made in my will and 
codicil in favour of my wife; the principal of 
which was the charge of the judgment and 
ſpecialty debts on the whole real eſtate. 

For the defendants. The queſtion here is, 
Where a man by his will has deviſed all his. 
real eſtate to A. charged with his debts, and 
afterwards in a codicil, deviſes part of the 

lands to B. without ſaying any thing about 
his debts. - Whether the ſpecific I rake 
them exonerated from or liable to a propor- 
tion of the debts? This is a mere abſtrat 
queſtion. The codicil is, as to theſe lands, 
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a revocation of the will, which gives all his di 
real and freehold eſtates to John, and is a is 
new deviſe of them to the Penroſes, and if ef 
they are to be charged, the charge would, for el 
ſo much, controul and reſtrain this particular gl 
deviſe, ſo that the teſtator's deviſe of them 18 
. would not be complied with, He gives all ne 
| his real eſtates to John, ſubjeQ to the annui— be 


: | ties and debts; if this deviſe to the Penro/ſes 
| | . had 
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had been a ſubſequent deviſe in the will itſelf, 
they would have taken free from thedebtsz and 
ſhall they be in a worſe ſituation becauſe the de- 
viſe is made in a ſubſequent inſtrument? The 
deviſe to John is upon condition to pay the an- 
nuities and debts. The teſtator has revoked 
that deviſe as: to part of the lands; and muſt 
this part nevertheleſs, ſtill remain ſubject to 
the 1 > {>»17] 4 21199" 7 1 105 

On we/aay, 170 7 1 89% elverten., 
Lord Chick Baron. 1 8 the opinion of 
the court on the firſt queſtio . 


Nlverton Ch. B. In this cafe, ſeveral queſ- 
tions were made at the bar, which ariſe upon 
the conſtruction of the will of Abrabam De- 
vonſber deceaſed.” But it being admitted on 
all hands, chat the perſonal eſtate is more than 
ſufficient to pay all the debts and legacies, 
it, will be unneceſſary for the court to give 
any opinion except only on the queſtion, 
whether the perſonal eſtate is exempted, or 
not, from the payment of the debts. There 


has been ſome. difference of opinion in the 


court, but as we are now all agreed, I ſhall 
deliver what I may now call the opinion of 
the whole ur t. 16 . 
It would be much more eaſy,” in my appre- 
ſion, to ſay what it is, that ſhall not ex- 
empt the perſonal eſtate from the payment of 
debts, than to ſay what it is that ſhall. This 
is certain and ſettled, that charging the real 
eſtate in any manner, is not of itſelf an ex- 
emption of the perſonal property. Nay even 
giving a ſpecific bequeſt of the perſonal eſtate 
is not ſufficient. to exempt it; and there are 
not wanting Caſes where the real eſtate has 
been charged, and the perſonal given away 


ſpecifically 
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ai this oint, it is; that the perſonalty is to be 
aft P p Y 
New nen and applied in the firſt inſtance; unleſs there be 
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ſpetifically ; ; yet the courts have determined 
that the ern] eſtate ſhould not be'exempt- 
ed; ſo that if there be any general rule upon 


expreſs words, or à plain manifeſt intent to 
exempt it. But this general rule muſt be liable 


to great uncertainty, as long as it is undetermin- 


ed what preciſe form of words is ſufficient to 
expreſs, what circumſtances are ſufficient, 
clearly to. evinee à manifeſt intent to exempt 
it. No preciſe form of words is neceſſaty, 
and as to the circumſtances evincing ſuch in- 
tent, nothing is more ſettled than that the 
circumſtances muſt be collected from the will 
elf, That they muſt be ſo, was early de- 
termined in this caſe, by the whole court; 
upon an objection to the parol teſtimony of a 
witneſs who was examined to ſhew, that, how- 
ever the teſtator expreſſes himſelf, it was his 
intent to leave the reſidue of his perſonal 
eſtate to his exocutrix, after payment of his 
ſimple contract debts; and arrears of rent of- 
ly. hat evidence the court rejected, and in 
rejecting it, did decide on the ſoundneſs of 
the rule, that the circumſtances evincing the 
intent muſt be. collected out of the will itſelf, 
and that we could not travel out of it. That 
creating another fund, out of the real eſtate 
for the payment of debts, is not ſufficient to 
exempt the perſonal eſtate, may be proved 
from many authorities. There was a caſe 
indeed cited at the bar, from 1 Ley. 203. 
which was to ſhew that creating another fund, 
and appointing an executor, was ſufficient to 
diſcharge the: e eſtate. But that 25 
only 


rr 4 of. 
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only the argument of counſel, tho' indeed it 1 
was aſſented to by the court. But if ever that 
poſition was law, it has been exploded by Po- 
numberleſs modern determinations. 2 Vern: | 
120. Mead againſt Hyde, is in the very point. Newenham and 


The teſtator deviſed his real eſtate to the plain. 

tiff, paying his debts and legacies, and if not 

paid within three months, that his creditors 

and legatees ſhould enter and hold till ſatis- 

fied. To the defendant he gave 20/. and 

made him his executor. There there appeared 

a very ſtrong intention to charge the real ef= 
tate with the payment of the debts, and the 
real eſtate only. Yet it was held that the per- 
ſonal eſtate was primarily liable. Neither is 

it enough that the executor, or any other per- 
ſon be left reſiduary legatee. In 1 Wils, 82. 
Lord Hardwicke ſays, There is no caſe 
where it was ever pretended - that the per- 
ſonal eſtate was exempted where the reſt and 
reſidue was given after payment of debts and 
legacies. But in Samwell v. Wake, Browne's 
Chan. Caſes, 144. tho the reſidue was given 
expreſsly and without the words * after pay-' 
ment of debts and legacies,” which is almoſt one 
of the ſtrongeſt caſes that can be to ſhew an-in-' 
tention to exempt the perſonal eſtate, and pay 
the debts-out of the real ; yet it was held that 
the perſonal | eſtate was primarily liable. In 
Wils. 24. Lord Hardwicke ſays, the reft and 
reſidue of my perſonal eſtate are the very worſt 
words that can be uſed to exonerate the per- 
ſonal eſtate:” and one of his predeceſſors, 
Lord Talbot, in Bromhall v. Wilbraham, (Tal- 


bot's Caſes, 274.) tho' the teſtator gave his 


perſonal eſtate expreſsly to his three ſiſters to 
: | be 
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1787. be equally divided between them, and his 


Devonſher and 
others 
againſt 
Newenham and 


bother 8. 


real eſtate to his ſons, ſubject to his debts, 
held, notwithſtanding, that the perſonal eſ- 
tate was liable in the firſt inſtance. In French 
v. Chicheſter, 2 Vern. $68. the teſtator deviſed 
his eſtate to truſtees, and directed them to 
pay. his debts out of it, and deviſed his per- 
ſonal eſtate, not before diſpoſed of, to his 
wife, as a proviſion for her, and in conſider- 
ation of her having been prevailed on to ſell 
part of her own inheritance... 'Tho* the be- 


queſt was given in lieu of her own inheri- 


tance, which ſhe had agreed to ſell in the life 
time of her huſband, to ſatisfy his neceſſities, 
which is ſtronger than any caſe I have cited, yet 
the perſonal eſtate was taken out of her hands, 
and applied to the payment of the huſband's debts, 
Neither does it ſeem to make any difference, in 
what way the real eſtate is charged, whether a 
term is.carved out of the inheritance, or whe- 
ther the inheritance is charged with the debts, 
and deſcends cum onere, or whether it is done 
by be: of direction without any deviſe for the 
purpoſe; yet the real eſtate is not to be pri- 
marily applied; for Lord Hardwicke, 2 Att. 
624. ſays, If a man deviſe his real eſtate by 
way of truſt, either to be ſold for a term of 
years, or the inheritance to be ſold, if he have 

done nothing to exempt the perſonal eſtate, 
it ſhall be primarily liable. The general rule, 

ſays his Lordſhip, .** tho* delivered ſome times 
in one form, ſome times in another, is, that 


_ the perſonal eſtate ſhall be applied, unleſs there 


be expreſs words, or a plain manifeſt inten- 
tion of the teſtator to exempt it, or to give 
it as a ſpecific legacy This was held to be 
law by Lord Hardwicke in 1743. In 17442 

car 
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hear how his Lordſhip explains ir. 1 Wils. 82, 


Theſe words are put into his mouth. If 4 
the perfonal eſtate be exempted, it muſt ie 


by expreſs words, or a plain intention ariſing 


from the whole tenor of the will, and it muſt Newenham ahd 


appear that it is given away as a ſpecific be- 
queſt, and this muſt be taken along with it, 
that there is another fund raiſed for the pay- 
ment of debts.” So that, if this caſe be re- 
ported right, we find here what is neceſſary 
to exempt the perſonal eſtate. The perſonal 
eſtate muſt be exempted either by exprefs 
words, or by a manifeſt intention; and to 
evince that intention, it muſt appear that the 
teſtator has given it as a fpecific bequeſt, and 
that he has provided another fund for 'the 
payment of his debts; and if either of theſe 


ingredients be wanting, the perſonal eſtate 


cannot be exempted. And fays his Lordſhip 
further, Whether a man by his will charges 
his real eſtate with the payment of debts, or 


direQs it to be ſold for that purpoſe, there is 


no difference, and there are many caſes that 
prove it, and yet if the perſonal eſtate be not 
exempted expreſsly, or implicitly, viz. by de- 
viſing it ſpecifically, it ſhall be applied in ex- 
onerating the real eſtate. This will be found 
to be the language of four ſucceſſive Chancel- 
lors, Lord Talbot, Lord Hardwicke, Lord 
Northington and the preſent Chancellor Lord 
Thurlow. They have all, uniformly, as ap- 
pears by the caſes I have cited, held this 
language and maintained this doctrine. Now 
to apply that doctrine to the preſent caſe. 


Abraham Devonſber, having a conſiderable 


perſonal, as well as real eſtate, on the 6th 
September, 1777, made his will, and by it 
e made 
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; others, 


an Inventory 


houſe, to ſuch perſon. as ſþ 


CASES. DETERMINED IN THE 


made an ample land proviſion for his wife, 
and bequeathed: befides to her 2000. to be 
paid to her the day after. his death, alſo his 
coach, horſes, and: carriages of all -ſorts, all 
her own and his wearing apparel; and orna- 
ments, and his linnen, glaſs, and china-ware- 
furniture; and as to his other houſehold fur- 
niture and plate, he directs his truſtees to take 

| thereof, and to permit her to 
have the uſe of it for life, and after her death, 
to ga (as a fort of bis loony with his manſion, 


* 


under his. will. So that he gives her particu- 
lar parts of his perſonal eſtate, and of thoſe par- 
ticular parts, ſome abſolutely, and others with 
a. qualified dominion; which of itſelf would 
be ſufficient to ſhew his intent, that ſhe ſhould. 
take thoſe parts, and thoſe only, and ſhould 
not take the whole. But if there can be any 
doubt, on this part of the will; at the cloſe of 
the will, that doubt is removed. There he 
ſays; © if the reſidue of my perſonal: eſtate, 
ſhould not be fufficient to pay my debts and 
legacies, then I will and hires, that any part 
k my real eſtate: in the city and liberties. of 


Cork, or in Muſterry, which my truſtees ſhall 


think proper, be ſold, and the purchaſe mo- 
ney. paid to my executor for that purpoſe.” 
And laſtly he. appoints his wife to be ſole exe- 
cutrix, and reſiduary legatee. Now I have al- 
ready. ſhewn that the word ręſidue, is the worſt 


in the world to diſcharge the perſonal eſtate. 


But if the perſonalty be given at all, it is by 
operation of law, and not by expreſs words; 
tor he has, almoſt in expreſs words, ſaid, 1 
give it to her as truſtee for the payment of my 
debts.” Nay, ſo far was he from thinking 


that 


de entitled to it 


r ²⅛ TU i:? ß oe pooewe Opp © 


el 
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that his wife was to derive any benefit from | it, 1787. 
that he creates an auxiliary fund for the pay 
ment of his debts. Thus, on the face of the will, Dee er and 
and if he had gone no farther, (on the authori- — | 
ties I have cited, which ſpeak the language of Newenham and 

four different Chancellors) there could be 
no doubt that the perfonal eſtate ſhould be 
_ primarily applied, not oily in point of law, but 
as declared by the teſtator himſelf. But on the 
14th October, the teſtator made a codicil, and 
by it, (his real eſtate having been encreaſed), 
he augritented the land proviſton for his wife, 
but does not giye her a ſhilling, in expreſs 
words, out of the perſonalty; and he con- 
firms the ſeveral deviſes and bequeſts he had 
made to her; or in favour of her, by his will. 
But no one will fay, that by the will, any fa- 
vour, as to the perſonal eſtate, was intended 
her, more than that ſhe ſhould rake her chance 
of what ſhould remain, if any thing, out of it, 
after the payment of his debts. So, with reſ- 
pect to the perſonalty, the codicil goes no fur- 
ther than the will. Then, at the cloſe of the 
codicil, come theſe words, I charge and 
incumber all my real and freehold eſtates; ex- 
cepting the lands before named in this codicil, 
with all the debts I owe by bond, judgment, 
or other ſpecialty, and direct that my execu- 
trix ſhall pay my fimple contract debts, and 
arrears of tent, out of my perſonal eſtate.” pf 
Theſe are the only words that create any doubt. 
And even' theſe go no farther than to evidence 
teſtator's intent to be to exempt his perſonal 
eftate from certain debts by record, bond. or 
other ſpecialty. Theſe words only cauſe a 
doubt. But if they do no more than create a 
doubt, they do not do enough to exonerate 
B b 2 | the 
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the perſonal eſtate. For to exempt it, a teſta- 


— - tor muſt uſe either expreſs words, or ſhew a 
Devonſher and ihanifeſt intention to be collected from the 


others, 


againſt 


tenor of the will. But theſe words may bear 


Newenbam and another conſtruction, than to exempt the per- 


others. 


ſonalty in favour of his wife, which is the con- 
ſtruction contended for. The teſtator might 
have been apprized, that if he had been ſilent, 
and if the judgment and ſpecialty creditors had 
come on the perſonal property, and exhauſt- 
ed that, (which was the natural fund for the 


payment of his imple contract debts;) then the 


ſimple contract creditors would have an equity 
to ſtand in their place, and to come upon the 
real eſtate. In order to prevent that, he might 
have held out this notice to the judgment credi- 
tors, not to come down on the perſonal eſtate; 
and to fay to them, dont haſten to exhauſt the 
natural fund for the payment of my ſimple 
contract debts, of the ſufficiency of which, I 


am not ſatisfied, for you ſee it is my intent, 


you ſhould be particularly provided for, at all 
events, out of my real eſtate. It is poſſible, 
1 ſay, that that might have been the intention 
of the teſtator in uſing theſe words. It is not 
contended for, that there are expreſs words to 
exempt the perſonalty. Is there then, a plain 
manifeſt intention? I ſay not, where another 
conſtruction is admiſſible ; and if there be any 
doubt as to the intent, there is not enough ; 
for there is not that plain and manifeſt intenti- 
on, which the law requires. Suppoſe the teſ- 
tator had ſaid, “I charge my real eſtate with 
all my debts,” and had gone no further than 
appointing his wife reſiduary legatee. That 
would not be {uflicient to exempt the perſonal- 
tv. Then, if charging his real eſtate with all 


his 
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his debts, and appointing his wife reſiduary le- 1787. 
gatee, would not be ſufficient to exonerate the 
perſonalty, why ſhould the charging his real Pcvoniher and 
eſtate with part of his debts, be ſufficient? Se 
But on the whole, it is enough to warrant and Neweabim and 
ſupport the opinion of the court, that there is 
room to doubt. If there beſo, there can not 

be that plain and manifeſt intention which the 

law requires. That that is the opinion of my 
brother Power, who is abſent in another court, 

is plain from his words in a note to me, 

which I will read, There were ſome circum- 

ſtances which inclined me to believe that it was 

the intention of the teſtator to exonerate his 
perſonal eſtate, <©* (thoſe muſt be the words I 

have mentioned out of the codicil), but on 
conſideration, I think it is not ſufficiently 

plain and manifeſt ; and unleſs it be ſo, on the 

face of the will, the perſonal eſtate is firſt to 

be applied; So his doubts are ſufficient to 

ſupport the opinion of the court. Conſequently 
the decree muſt be. —That the perſonal eſtate 

is ſubjeC to, and not exempted from, the pay- 

ment of the debts of the teſtator; and there- 

fore it muſt be referred to the officer to take an 
account of his perſonal eſtate; into whoſe hands 

it has come, and how it has been applied; 

and alſo to take an account of his debts and 
legacies, and if any of the ſpecialty debts have 

been paid, to account out of what fund ; (for 

this reaſon, that if any of the ſpecialty creditors 

ſhould have been paid out of the perſonalty, 

and that ſhould prove inſufficient, the ſimple- 
contract creditors may ſtand in their place); 

and all the creditors and legatees who are not 

parties to the ſuit, muſt be at liberty to come 

and prove their demands before the officer. 


The 
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The queſtion, —whether the lands deyiſed in 


Wa the fecond codicil to the Penro/es, ſhould be 


Devonſher and 
others, 
againſ} 


liable to the annuity deviſed to Mary, the wi: 
dow of teſtator, (which aroſe upon the prayer 


Newenbam and of the croſs bill, that ſhe 1 be injoined 


others. 


that point, on the 4th of February, 17 


from proceeding againſt thoſe lands for the re- 
covery of it,) not having been diſtinguiſhed in 
the courſe of the argument from that, —Whe-. 
ther they ſhould be liable to the debts, the 


court omitted to deliyer an opinion upon jt. 


The cauſe, therefore, was re-heared, as te 
| 38, But 
to avoid ſplitting the report of this caſe too 
much, an account of that xe-hearjng is here 
Iven. 
The Solicitor General, (Welfe) and Mr. 
O'Neil, argued for the deviſees in the ſecond 
codicil. The Attorney General, Mr. Emmet, 
and Mr. Sankey, for the principal deviſee, 
John Newenham. a : 
Note. The widow in her anſwer to the 
croſs-bill, elected to take the entire annuity of 
600. under the will, and admitted that the 
eſtates deviſed ta John Newenbam, were up- 
wards of 2000 per aun. John Neuenhbam, ad- 
mitted them to have been 1 540 per ann. when 
he entered into poſſeſſion; and admitted 
the lands deviſed in the ſecond eodicil, to, be 
now only 160/. and 140l. per ann. but inſiſted 
that they were likely to riſe, in a few years, 
conſiderably in value. | | 
For the particular deviſces, The queſtion 


comes to this; whether, if a man devile all 


his lands to A. ſubje& to an annuity or rent- 
charge, and afterwards by a codicil, deviſe 
particular parts of them, without mentioning 
the rent charge, Whether theſe parts are ſub- 


ject 
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in the ſecond codicil to a different deviſee, i 
2 revocation of the former deviſe, under 2*vonter and 
which they were ſubject to the annuity. There gent 
is a remarkable difference between the two co. Newenham and 
dicils. In the firſt, the teſtator confirms his 
will in all things not altered by that codicil. 
In the ſecond, he confirms only thoſe in fa- 
vour of his wife. The firſt, therefore, is a re- 
publication in toto, except the parts altered, 
and ſo would paſs lands purchaſed after the 
making of the will, and before the making of 
the codicil. Comyns Rep. 383, 1 Pes, 437. 
Cowp. 132, 1 58. If the deviſes of Shandan- 
gan Farranſeſhary and Lahane, had thoſe 
words of general confirmation of the will, an- 
nexed, it might be contended that they paſſed 
cum onere, to the new deviſees. But there are 
no words of republication in his ſecond codi- 
cil. So that the new deviſe is, as to thoſe 
lands, a total revocation of the former deviſe 
and concomitant charge. If theſe lands 
were to be charged, the Jeviſecs would take bur 
part of what teſtator had declared they ſhould 
take the whole of ; it might happen that the 
deviſees (and they too the heirs at law of teſta- 
tor) might never receive a ſhilling out of the 
land : the lands may (as has already happened) 
be diſtrained, or even ſold for the debts. 'The 
deviſe is a gift of the whole of thoſe lands, and 
new words were neceflary to charge them de 
novo. In his will, when he deviſes his lands, he 
expreſsly charges them with the annuity ; and 
when he comes to make a new deviſe of part, 
it ſeems ſtrange, that if he intended to charge 
it, he ſhould not expreſs/y charge it likewile. 
But he only confirms the bequeſts to his wife. 


The 


356 
1787. 


—— 
Devonſher and 
others 


agaiuſt 
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The words he uſes for this purpoſe are relied 
on contra, as ſhewing his intent to continue 

the charge of. the annuity on the lands newly 
deviſed. But the import of them is plainly 


Newenham and this. Tho? I have diminiſhed the fund ori- 


others, 


ginally charged with -the annuity, by with- 
drawing from it the lands herein deviſed, yet 
I do not mean' that my wife's annuity ſhould 
be diminiſhed.” The reſidue of the original 
fund is amply ſufficient. for the charge, and 
this the widow admits in her anſwer. It is 


objected that this would be the effect of the 


deviſe in the codicil, without the words of 
confirmation. But nothing is more common 
than a teſtator's throwing in ſuperfluous 
words, unneceſſary in point of law; and that 
ſeems to be the cafe here. His wife was the 
principal object of his favour, and under 


that impreſhon he might have made this laſt 


compliment to her. 361 
Contra. The teſtator by his will, expreſsly 
charges the whole of his real eſtate with 


the annuity of 6oo/. for his wife, upon 
condition of her releaſing her proviſion 


under the deed; and he gives her a gow- 


er of entering and diſtraining all and 


every part of it. To ſupport therefore the 
poſition contended for, on the other ſide, it . 
lies upon them to ſhew that he has uſed un- 


_ equiyocal words in diſcharge of theſe lands. 
But however doubtful the point might be, 
upon the deviſes in the ſecond codicil, yet his 
words © and I confirm all my deviſes and 


bequeſts mentioned in my will and codicil in 
favour of my wife,” following the deviſe, in 
the ſame ſentence, remove all doubt. Theſe 
are a republication of the will ſo far as it 

alles 
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aſſects the wife, and therefore eſtabliſh the 1785. 


annuity to her, in the extent of the rEmedy, _ 
as well as in the amount of it. If you con- Pee mer and 
fine the operation of theſe words to the again 
amount, merely, of the annuity, you do it Newenham and 
in contradiction to the teſtator's words, I e 
confirm all my deviſes and bequeſts, &c.“ 

There is no ground for preſuming that he 

meant to reſtrain her ſecurity; and if theſe 

words were not intended to republiſh the will 

as to the charge on theſe lands, what do they 

mean? for the deviſe of them would not dil- 

charge the other lands from the rent-charge. 

The teſtator intended that her ſecurity for the 
annuity ſhould be as ample. as his eſtate. If 

he had intended her merely a ſufficient fund, 

he would have charged it originally upon only 

a competent part of his eſtate, whereas he 
charged it upon the whole ; ſo rhat, it cannot 

be urged, with any force, that we ſeek to 

give a conſtruction to the latter words of the 

codicil, which 1s to create a ſuperfluous, not 

merely a ſufficient, fund. The allegations in 

the croſs bill, upon which the interference of a 

court of equity is ſought, are, the ſmallneſs 

of the eſtates deviſed in the ſecond codicil, 

and the ſufficiency of the lands deviſed to the 

general deviſee. Theſe the plaintiffs in that 

bill, have failed to ſubſtantiate by evidence 
againſt him. It is ſaid that it is againſt the 
widow, the injunction is prayed. But if you 
grant it, you affect the general deviſee, thro” 

that medium. It is not againſt her the de- 

cree would be, bur againſt the other deviſee, 

whom you ought not to turn round to con- 

teſt it and involve him in a circuity of litiga- 

tion, and expence. It appears to have been 


the 
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the teſtator's jntention, to give the bulk of 


—— his property to John Newenham. He obliges 


Devonſher and 


Newenham an 


him to take his name; and he looks to him, 
to build up his name and family. He could 
not then mean to throw upon his eſtate of 
1 500l. per an. the entire burthen of this and 
the other annuities. | | 
Telverton Chief Baron. In his will he ſays, 
] give all my lands to John Newenham, ſub- 
ject to a rent-charge of 600/. per an. for my 
wife ;*”” and then he makes a codicil, and 
therein gives ſome of them to his nieces, and 
adds a clauſe confirming all the deviſes and 
bequeſts mentioned in his will, in favour of 
his wife. I think the natural and obvious 
conſtruction of this clauſe is this. Leſt it 
ſhould be ſuppoſed, from my deviſing away 
theſe lands to my nieces, that I mean to di- 
miniſh that annuity, I confirm that annuity— 
meaning that, tho? the fund was diminiſhed, 
yet ſtill ſhe ſhould be intitled to the 600. a 
year. . 
f Power Baron. The only queſtion now be- 
fore us, which is made by the prayer of the 
cCroſs bill, is, whether the widow ſhall be en- 
joined from diſtraining theſe lands for the 
arrears of her annuity. It is clear that by 
the ſecond codicil, they are deviſed, not ſpe- 
cifically charged. That being the only queſ- 
tion, and ſhe admitting that the other lands 
are of the value of 2000. per an. I think ſhe 
ought not to be permitted to reſort, from that 
primary fund, to the lands particularly de- 
viſed in the ſecond codicil; ſuppoſing it to be 
doubtful between the deviſees themſelves. 


Hamilton 


K e 2 han. 
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| Hamilton Baron. In my opinion, the pre: 


ſept queſtion does nat apply to the right, but S 
ta the remedy, For if the other lands were hen 


inſufficient, 1 think theſe would be liahle, 


| i a againſt 
But as ſhe admits the others are ſufficient, x ne ang 


ought not a court of equity to injoin her from 
proceeding againſt theſe, and ſay to her, You 
ought to apply firſt to the general fund ? But 
ſhe admits that to' be ſufficient. 

Meige Baron. I cannot help expreſſing a 
doubt of the conſtruction that has been made 
of theſe words in the ſecond codicil. By his 
will, the teſtator charged the whole and every 
part of his lands with the annuity for his 
wife, and, ſubject thereto, made a general de- 
viſe of them. In the ſecond codicil he makes 
another deviſe of theſe particular lands, and, 
in as ſtrong words as poſſible, he confirms all 
his deviſes and bequeſts in favour of his wife. 
That is, in my opinion, giving her every re- 
medy ſhe had before, that is, of reſorting to 
the whole, or any part of the lands. But 
with reſpect to the equity, that ſne ought not 
to reſort to theſe lands, as ſhe admits the 
lands in the ſeiſin of the general deviſee, to 
be ſufficient, I have no difficulty in joining 
with my brethren. But upon the conſtruc- 
tion, I think there 1s nothing to diminiſh her 
right of reſorting to any part of the deviſed 
lands. | | 
Per Cur. Former decree amended by de- 
creeing an injunction to reſtrain E. H. Reeves, 
and Mary his wife, from reſorting to the 
lands of Shandangan, Farranſbeſſary, and 
Labane, or any part thereof, for payment of 
ſaid Mary's annuity, or any part thereof. 


Upon 
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s 1787. Upon an appeal to the Lords, both this 


— gaecretal order, and that of the 17th Fuly 


en, 1787, were reverſed aoth March 1788. Vide 


others, 

againſt 
Newenham and 

others, 


End of Trinity Term, 


Michaelmas 
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Michaelmas Term F 


November. 


| | | 5 French 
2 8 Geo. III. 1 7 8 7. | ke. - 
| others, 


Jn the Exchequer. 


FRENCH, Aſſignee of JohN so a Bankrupt, 
againſt LAN OGRISHE and others. 


NovENANT for rent. The declaration cars for 
recited, that on the 2 5th of November ture on z 


1774, the ſaid Johnſon, by indenture between demiſe for years 


him, and the defendants, by the names and ——— 
deſcriptions of, &c. Commiſſioners and over- tated to be en- 


ſeers of the barracks in the kingdom of Ireland, _ pin n= 


on behalf of his ſacred Majeſty King George the defendants, 


zd, &c. for and in conſideration of the rents, „che nenen 


b of the Barracks 
&c. on the leflee's part to be paid, &c. had on behalf of the 


granted and demiſed, and. by the ſaid inden- mn Sign 
ture did grant and demiſe unto his Majeſty nanted that 
King George the third, his heirs and ſucceſſors, _ on behalf 


: of the King, 
all the &c. to have and to hold unto his Ma- would aq," 
jeſty, his heirs and ſucceſſors, from the 20th vent; that by 


September 1774, for 41 years, yielding and pot 


paying the yearly rent or ſum of 160l. b A 
four quarterly payments; and that the ſaid bad on de- 
defendants did covenant, promiſe and agree murrer, 


O 
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to and with the ſaid Johnſon; his executors, 
&c. that they the ſaid commiſſioners, on be- 
half of our ſaid ſovereign Jord the King, his 
heirs and ſucceſſors, ſhould and would truly 
pay, or cauſe to be paid to the ſaid Fohn/on, 
his, &c. the aforeſaid yearly rent on the days 
and times aforeſaid, &c. By virtue of which 
faid demiſe, the ſaid defendants into the pre- 
miſſes with the appurtenances as aforeſaid 
demiſed entered, and were poſſeſſed and 
are yet thereof poſſeſſed. And altho?, &c. the 
ſaid defendants have not performed the cove- 
nants, &c. on the part of the faid defendants 
to be performed. Ard in fact the ſaid plain- 
tiff ſays that the ſum of 640]. of the yearly 
rent, for four years ending on the 25th day 
of March 1784, were and are yet in arrear 
and unpaid to, &c. The defendants pray 
vyer of the indenture, and it is ſet out, con- 
raining à clauſe, that it ſhall be lawful fot 
the faid commiſſisners, en behalf of his faid 
Majeſty, his heirs and fucceffors; at the end 
of three years from the date, to futrender the 
premiſſes, firſt giving 12 months notice in 


writing, &e. and that the fame thall be de- 
livered im good and tenantable repair.“ Alſo | 


a coveriant by the leffor with the © faid com. 
miſſioners, on behalf of his Majeſty, his heirs 


and facceflors, that they the ſaid conmmiſſtoners, 


paying the rent, and performing the cove- 
hauts as aforeſaid, ſhall penceably enjoy the 


ſaid demifed premiſſes.“ They then plead that, 
as to 240. of the yearly rent aforefatd,- for 
one year and an half ended on the 2 5th of 
March 784, they, being commiſſioners and 
Overſeers of barracks, did, on behalf of = 
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ſaid Lord the now King; on the agth Septem- 1787. 
ber 1782, ſurrender and yield up the ſaid de- ca 


iniſed premiſſes to the ſaid Johnſon, before he 


Prench 


againſt 


became a bankrupt, in tenantable repair, &c. Langrithe and 


and aver notice: and as to 4ool. of the yearly 
rent aforeſaid, ' for two years and an half, 
ending on the 29th September 1782, they plead 
payment. Plaintiff confeſſes the payment, and 
demurs to the former part of the plea, aſſign- 
ing for cauſe, that it is not alledged that the 
ſaid Johnſon agreed to the ſurrender. 

This caſe came on td be argued in Mi- 
chaelmas term 1786, when Mr. - Downes for 
the defendants, relied upon objections to the 
declaration. 
1787, argued in ſupport of it. As the court 
obſerved that he ſtated the objections made by 
Mr. Downes, (during whoſe argument we 
were not preſent) very fairly; we ſhall give 
his argument here ſeparately. ' 

Mr. Chamberlaine—Mr. Downes, in arguing 
this caſe, made no attempt to ſupport the plea ; 
but infiſted that the firſt fault was in the deela- 
ration, ſo that it was no matter how vitious the 
plea was. This I admit, with this reſtriction, 
that the fault relied on, muſt be a ſubſtantial 
one, fuch as would occaſion the judgment to 
be reverſed, were it given for the plaintiff, But 
objections to form or matter of inducement 
are not ſufficient at this day. The defen- 
dants have lapſed their time to demur fpe- 
cially. I contend that none of the objections 
taken to this declaration are fuch as would 
be ſufficient to reverſe the judgment for the 
plaintiff, if he had obtained it. The firſt 
objection is this. That the King cannot take 

| any 


Mr. Chamberlaine in Eaſter term 


others, 
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any intereſt in lands, but by matter of record. 


— — (Telverton Chief B. Mr. Downes's objection 


Langriſhe and 


was, that the demiſe, ſuch as it was, convey- 
ed no eſtate to the crown.) In ſupport of this, 
he quoted 4 Co. 54, b. But that does not ap- 
ply. What is there ſaid, relates only to the 
manner in which the King can take freehold. 
Coke there enumerates the means by which 
the King is intitled to any freehold-or inberi. 
tance. Firſt, Matter of record, either judicial, 
as attainder; miniſterial, upon oath, as office; 
or conveyance. of record, by aſſent, as fine, 
deed enrolled, &c. adly, Matter in fact, and 
found by office of record upon oath: gdly, 
By matter in fact only, as eſcheats.—— 
The next caſe cited was Lane 31, 35, & 68. 
The facts of that caſe were theſe. In the 
26th of Elizabeth, the biſhop of Carliſie made 
a leaſe in reverſion, for four years, to —_— 
- Elizabeth. The ſucceſſor biſhop, made a leaſe 
to Dimock, who entered. Queen Elizabeth 
died. The leaſe to her is then enrolled, both 
leſſor and leſſee dead, and a third perſon hav- 
ing entered. To an information for intruſion, 
the leaſe by the ſucceſſor biſhop was pleaded ; 
and a demurrer thereto was over ruled, be- 
cauſe the firſt leaſe had not been enrolled dur- 
ing the lives of leſſor and lefſee. Enrollment 
was held the conſummation of the conveyance, 
and that it came too late, But it does not 
thence follow that, beiore enrollment, the 
leaſe was void ; for the title might be inchoate, 
tho* not conſummate. Enrollment in the caſe 
of the King, is like entry in caſe of a com- 
mon-perſon. A tenant before entry has an 
intereſſe termini, A bargain and ſale muſt be 
enrolled 


„ 1 as % "— r 
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enrolled within ſix months ; but is it void in 
the interim? In caſe of a bargain and ſale to 
a man and his heirs; though the bargainee die 
within the ſix months, yet the lands deſcend 
to his heirs; ſo the conveyance is not void be- 
fore enrollment. Suppoſe a bargain and ſale 
of a freehold, reſerving rent quarterly; would 


1787. 
—— 


French 
againſ 
Lanzriſhe and 
others 


not covenant lie for one quarter's rent, upon 


its becoming due, and before enrollment ? 
The king may enroll this leaſe now, or at any 
time; and why ſhould not rent be recovered 
before enrollment? Before enrollment the 
King has an intereſſe termini, Rent is reco- 
verable on a leaſe tor years, without ſhewing 


entry or occupation. Bellafis v. Burbrick, 


1 Salk, 209. + Lord Ray. 170. 8. C. Co- 
venant will lie againſt a tenant before entry. 
One branch of this objection was, that the 
king 1s no party to the deed, and therefore 
does not take primarily, and it 1s not alledged 
that he has accepted of this demiſe. I ad- 
mit, if he has rejected this demiſe (he not 
being a party) no intereſt veſted in him, 
and then the leaſe is void. But I diſagree 
from the legal inference that is made trom 
thence, that all the covenants therein are 


void allo. (Telverton, Ch. Bar. All ſuch co- 


venants as followed the eſtate). J hope to ſhew 
that that is not the law. To ſupport it, have 
been cited, Caponhurſt v. Caponhurſt, 1 Keb. 
131, 164, and Walter v. Dean and Chapter 
of Norwich, Moore 875. (Telverton, Ch. Bar. 
Mr. Dswnes alſo cited Telv. 18.) That was 
upon an a//ump/it. The firſt caſe does not 
apply, neither 1s it law at this day. The ſe- 
cond is in point for the plaintiff. Caponhur/?'s 
caſe is this, leſſee for a long term of years, 

| > A 0 aſſigns 
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aſſigns what ſhall remain of the term after his 
death, covenants for quiet enjoyment, and 
gives a bond for performance of the covenants 
in the aſſignment. In an action en this bond, 
it was held void; for that the aſſignment was 
void, and therefore the covenant alfo, and 
conſequently the obligation. But that does 
not apply. For there, upon Oyer, on the 
face of the pleading, the matter of avoidance 
appeared ; but here, though the leafe were, 
in fact, void, for want of enrolment, or the 
King's not entering, does that defect appear 
upon the pleadings ? Mr. Downes would have 
you intend it; but if you are to intend any 
thing, you are to intend the contrary ; for they 
have pleaded payment of rent by virtue of this 
demiſe and a ſurrender, which imply that it 
_ veſted. Beſides, Caponhurft's caſe is not law; 
for the law is this: Where a leaſe is void, im- 
plied covenants are void, but not expreſs ones. 
If a leaſe is void, the law cannot thence im- 
ply a covenant ; but an expreſs one remains 
good. For this I rely on the cafe in Moore 
875, 9. C. Owens 136, 2 Brownl. 159. Where 
a covenant for quiet enjoyment was held 
good, though the leaſe were void. This is 
directly againſt Caponhurf?*s caſe, and would 
be exprefsly in point for the plaintiff here, 
were not the covenant there collateral, for 
quiet enjoyment, whereas here it is for rent, 
and fo inherent. But that diſtinction does 
not hold, for an expreſs covenant to pay rent 
is good, though the leaſe be void. This is 
fully proved by the caſe of Monroe v. Lord 
Kerry, 1 Brown, Parl. caſes, 334. There 
Lord Kerry had by indenture, dated the 14th 
May, 1697, demiſed to the plaintiff for- 3 

lives; 


= a key, mn. A to s co * £ 
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mencement of the demiſe. If that be preſum- 
ed there, that would be an authority = pre- 


ſuming here enrolment and acceptance by the 


king; and the rather ſo, in this caſe, for the 
defendants have pleaded, as if the leaſe had 
been accepted. They ſay, they ſurrendered 
on behalf of the King, which implies that it 
veſted. But taking this in another paint of 
view; ſuppoſe the court will not intend enrol 
ment and acceptance. Vet they will not in- 
tend the contrary, Then the ohjection is 
this, that it is not alledged in the declaration, 
that the leaſe was enrolled, or that the kin 

entered. But that is not neceſſary, the leaſe 
being only matter of inducement, and the de- 
fects in pleading it, are not ſuch as would oc- 
caſion the judgment to be reverſed, had it 
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been given for the plaintiff. For this is an ac- 
tion on a contract, under hand and ſeal, which 
binds without any conſideration ; and it mat- 


ters not whether there was a demiſe or not. 


Any man may covenant to pay the rent of ano- 
ther's land. The covenant is a ſubſtantive, 
independent ground of action. That is proved 
by this, that to covenant for rent, on an ex- 
preſs covenant, the defendant cannot plead 
non demiſit; for matter of inducement, (which 


the leaſe is,) cannot be traverſed. There are 


numberleſs precedents where a demiſe or en- 
try is not alledged at all. In Miiſon v. Jeffrey, 
Cro. Eliz. 195, the objection was, that the 
covenant was introduced by way of recital ; 
but it was over-ruled. 2 Keb. 79, 54, S. P. 
The only reaſon why the demiſe is at all menti- 
oned, is, that the covenant itſelf, does not men- 
tion the days of payment, but refers to the red- 
dendum for them. So alledging a demiſe is 


not neceſſary, and therefore alledging enroll- 


ment and entry is not neceſſary, for the only 
uſe of it would be, to ſhew that there was 2 
demiſe. | 
The ſecond objection made by Mr. Downes 
was, that the covenant here, is not a direct 
perſonal covenant by the commiſſioners ; that 
they only covenant on behalf of the king. To 
this I anſwer, that the commiſſioners covenant 
to pay on behalf of the King ; not that the king 
will pay, (though even that covenant would 
bind them; for A may covenant that B. 
ſhall infeoff, &c. and no conſideration is ne- 
ceſſary, for it is a ſolemn contract under ſeal,) 
the defendants have covenanted for themſelves, 
that they themſelves will pay on behalf of 
his majeſty. | 
5 The 
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The third objeQtion is, that the breach is 1787. 
not well aſſigned; for that, if any intereſt paſ 2 


ſed to the King he took cum onere, and 


French 


plaintiff ought to have averred, that he did 3 


not pay the rent. But here is enough to 
ſnew that no one paid the rent; for it is al- 
ledged to be in arrear and unpaid. | 

Ihe fourth objection is, The plaintiff only 
ſtates himſelf aſſignee of Johnſton, according 
to the ſtatute, &c. and that he ought to have 
pleaded the commiſſion and aſſignment. If 
this would be ſufficient to reverſe the judgment 
for the plaintiff, it would be a very formida- 
ble objection indeed; for it would lie to eve- 
ry judgment here, and in We/tmin/ter-hall for 
many years paſt. In 2 Barnard. zoq, this 
objection was over-· ruled. Lillys Ent. 41, 


and other precedents in Richardjon's Practice, 


K. B. and C. B. are conformable to this. | 

Mr. Byrne, ſame ſide. All the objeQions 
to the declaration may be reduced to theſe 
three, 1ſt. that the demiſe is laid to be to the 
King, and the entry by the. defendants. 2d. 
That it appears from the declaration, that two 
perſons were liable for the rent, one on the 
implied covenant in “yielding and paying””; the 
other on the expreſs one; and the breach is aſ- 
ſigned in non-payment by one only, 3d. That 
the conveyance was not ſuch as would veſt an 
intereſt in the King. As to the firſt, in addi- 
tion to the authorities cited, I refer to Lit. $. 
289, where it is laid down that an intereſt 
veſts before entry. 5 Co. 124, b. S. P. There- 
fore the allegation of entry is ſurpluſage. But 
if it be neceſſary, the entry of defendants can- 
not vitiate, for it muſt be intended that they 
entered on behalf of the crown, it being 2 

| e 


others 
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ed t6 be by virtue of the demiſe, which could 
not be, unleſs it were on behalf of the King, 
to whom the demiſe is made. As to the Te. 


Langritie «ia Cond ; ſappoſe à leſſee aſßgns; there both leſ- 
Others. 


ſee and uſſignee are liable for the rent. The 
former by the covenatit, the latter by the en- 
joyment : and, nevertheleſs, in declarations 
ugainſt an aſſignee, it is never avetred that 
leſſee did not pay, 1 Ld. Ray, 82, Soi. 174. 
As to the third objection, Mr. Chamberlaine 
has already ſhewu that, even ſuppoſing the 
leaſe actually void, yet the covenant is bind 
ing. But I will endeavour ts ſhew, that, 
from what here appears, you eannet intend 


the conveyance to be void: for firſt, matter 


of record is not neceſſary to veſt an intereſt of 
a chattel in the crown; and though it were 
neceſſary, the defendants are precluded from 
making this objection. Firſt, the doctrine 
that the king can take by matter of record on- 
ly, and therefore that enrollment is neceſſary, 
relates only to frecholds, and does not extend 
to chattels. Bro. ab. Preyogative le Roy, 30. 
Bro. ad. Faits enroll. 6. There are, 1 confels, 
ſome authorities the other way, which ſay that 
enrollment is necelfary in all conveyances, 
even of chattel intereſts, to the crown. There- 
fore it is neceſſary to reſort to principle, to 
ſhew why enrollment is neceſſary at all in any 


' caſe, and thence to ſhew, that it is not neceſ. 


ſary with regard to chattels. The reaſon why 
enrollment is required is this. It is ſettled 


law, that livery of ſeiſin cannot be made to the 


King, Bro. ab. Faits enrol! 10. ſo that it be- 
came neceſſary to adopt, with reſpe& to the 
crown, ſome other ſolemnity, in the place of 
the livery of ſeiſin. The ſolemnity adopted 

| | was 
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was enroliment, 80 that enrollment is re- 14987. 2 
quired in thoſe cafes only, where in the caſ!!üłñ5]ł- 

of ſubjeQs, livery of ſeiſin was neceſſary. ne 
The ſtatute introduced that with reſpe@ to — and 
ſubje&s, which before was neceſſary as to the then, 
crown. But ſecondly; there is no reaſon | 
here to preſume, nor wal defendants be per- 14 
matted to alledge, that any thing eſſential is | 
wanting to the conveyance. There is no rea- 1 
ſon to E that the leaſe was not enrolled, for 

any thing that appears upon the pleadings, 
and therefore it comes to this queſtion, whe- 
ther the want of alledging this circumſtance ä | 
can now be taken advantage of. The demiſe : 

ſtated in the declaration, is mere matter of 
inducement, and ſo not to be taken advantage 
of now. Nothing can now be taken advanta 
of, that would not be a good ground of ob- 
jection in arreſt of judgment; which this 14 
would not be; for it would be cured by ver- | 
dict. The diſtinſtion between what would, 
and what would not, be cured by verdict, I | 
take to be this: Where a material cireum- 
ſtance is omitted in the declaration, and there ' 
is nothing therein to lead to the proof of it at © | 
the trial, verdict does not cure: for then it Ih 
cannot be intended that it was proved at the 
trial. Here the demiſe to the crown, being 
laid in the declaration, would lead to the 
proof of the enrollment, which would be ne- | 

_ ceſlary to perfect the conveyance, and there= Il 
fore neceſſary to be proved at the trial, A caſe 
very ſimilar to this, is that in 2 Show. 233. | 
There, before the ſtatute of attornments, 
grantee of the reverſion, ſued the leflee, and | | 
had a verdict. There was a motion to arreſt 
the judgment, becauſe the plaintiff had 
not averred attornment. But it was held that 1 
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as the grant' of 'the reverſion was alledged, 
which could not be good without attornment, 
it muſt be intended that the attornment was 
proved at the trial. Now was attornment 
more neceſſary in that caſe, than enrollment 
here? The defendants admit an enjoyment 
under the demiſe ; by this they have taken 
away the force of their own objection, that 
nothing paſſed, and therefore there was no 
conſideration for the covenant. But l contend 
that an enrollment, after filing the declaration, 
would be ſufficient, and would operate by 're- 
lation, Bro. ab. Prærog. del 1 70 7 2 Roll: 
ab. 399, 2 Leon. 207. 

Mr. O' Neil, contra. It is admitted thay a 
ſpecial demurrer would have lain here; but 
if the declaration is liable to a demurrer at all, 
it muſt be to a general demurrer; for here it 
appears from the deed, ſet out upon Oyer, 
that no pleading could entitle the plaintiff to 
recover upon it. The plea, I admit, is bad; 
but that does not cure the faults of the decla- 
ration. The crown cannot take a chattel real, 
except by matter of record, or enrollment, 
which is tantamount thereto. It is ſaid enroll- 
ment is mere ceremony. But is not ſo. 
Nothing paſſes without enrollment, in the 
caſe of the crown. The counſel on the other 
tide, have taken up their idea from the ſtatute 
of enrollments. In caſes, to which that ſta- 
tute relates, L admit the enrollment is but ce- 
remony. But this, with reſpect to the crown, 
is a common law caſe. The principle is laid 


.down in Lane 31, 3 5, and 60. and in 4 Co. 


54. Then if the leaſe is void, an auxiliary co- 


venant, ſuch as that for the payment of the 
rent, is 2 allo. CEN" s caſe already 


cited, 
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cited, is an authority for this. The concluſion 1787. 

there is law, tho' perhaps the firſt part is not Cy 

law. 1 Sid. 308. 1 Saund, 6. 8. P. In Telu. 19. — 

is this general poſition, that, if covenants de- . . 

pend upon a leaſe, if there is no leaſe, there ohe 

are no covenants. 3 Lev. 193. S. P. If this be 

law, the covenant here is void, the leaſe be- 

ing ſo, for no eſtate paſſed to the crown, as 

has been already ſhewn, though it was intend- 

ed to paſs one, and certainly no eſtate paſſed 

to the commiſſioners. There are no words 

importing that the leaſe was made to them, 

nor is there an implied covenant by them; 

for the words, yielding and paying,” apply 

only to the crown. It is ſaid that the com- 

miſſioners, having covenanted to pay the rent 

for the crown, are bound to pay it, though 

the crown would not have been bound. But 

if one aſſume to pay money for another, which 

that other is not bound to pay, neither is he 

who aſſumed, bound. The only difference in 

this reſpect, between covenant and aſumpſit, is, 

that one is by deed, the other not. The de- 

miſe here is to the crown, and there is a cove- 

nant that other perſons ſhall enjoy, which is 

abſurd. If there had been no demiſe ſtated to 

the crown, that covenant might have been a 

good demiſe to the commiſſioners. Two caſ- 

es have been cited on the other fide, to con- 

troul thoſe I have cited, namely Monroe v. 

Lord Kerry, and Northcote v. Underhill, 1 Ld. 

Ray. 388. Salk. 199. In the former, there 

was a freehold leaſe to commence in futuro. 

lt is ſaid there was no livery, and therefore 

that it was void; which 1 deny, for if livery 

were given at the commencement of the leaſe, 
| | - it 
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1787, it would have been good; livery is never 
W=— pleaded : but if the party plead Jedi or demiſi, 
oe the court will preſume that livery was given at 
Lange and the time when it ought to have been, particu- 
other. Jarly where it is ſtated that lefſee entered. The 
latter caſe was that of a mortgage, with a co- 
venant for the payment of the money. It 
would have been a ſtrange objeQion to allow 
the mortgagor to make, after having received 
the money, that the mortgage was bad, and 
therefore that he ſhould not be obliged to re- 
pay the money. | 
This caſe was argued by other counſel, but 
we were not preſent during their argu- 
ments. | 
On this day, (gth November, 1787) the 
court of Exchequer gave Judgment for the de- 
fendants, on account of the faults of the de- 
claration, but did not aſſign their reaſons. 


—— 
Same day. F N . 
RES =; Gxeviis againſt Booby. 
azainſt | 
Boddy. 5408-08. | | . 
To derlare in F NOVENANT for rent, by leſſor, againſt 
n the aſſignee of the leſſee.— The yearly 
part of a quar- 


ters rent, with. Trent of 18/. was reſerved, payable by four 


ovt ſhewing equal quarterly payments—and the breach was 


was paid is aſſigned in the non-payment * of 28/. 105. for | 


bad on ſpecial ſix quarters rent, ending the 1ſt. of May, 
demutrer. 178 f, and alſo for 10. 1s. part pf a quarter's 
rent, due and ending the iſt of November, 

1783.” Defendant demurred ſpecially to the 
declaration, aſſigning for cauſe, that plaintiff 

did not alledge the portion of time particular- 

95 of which ſaid part of a quarter did conſiſt, 

for which the ſaid 1/. 10s, is charged; nor al- 

ledge whether, or how the reſidue of ſuch 


quarter's 


- Ss  # 6 oa 
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quarter's rent was paid or ſatisfied. Another 
cauſe aſhgned, was, that the aſſignment to 
defendant was laid without u Venue, ® :. 


Mr. Guinneſs in ſupport of the demurrer, 


— 


cited Telv. 30. to ſhew that where the breach 


is not aſſigned in the words of the covenant, 
but ſhorter or larger than the covenant, it is 
bad. Here the covenant is, to pay by four 
equal quarterly payments, and the breach is 
that 28/, 105. is due for fix quarters, and for 
11. 10s. a portion of a quarter, without al- 
ledging the reſidue to be ſatisfied. Mr, 
Guinneſs being Wes by the court, Mr. Dicł- 
fon, contra, in anſwer to the objection to the 


want of a venue, ſaid that the aflignment was 


always preſumed to have been made on the 
land, and cited for this, 2 Mod, 304. to which 
the court agreed ; but on the other point 
they ſeemed of opinion, that plaintiff ought 
to have declared for the ſeven quarters, or 
have acknowledged ſatisfaction of the reſi - 
due. | 


2 Lev. 56, and 57. Lord Middleton, v. 
e dn otra 


court, antea 8 1. were cited. | 
2 Leave was given to amend. 


* So it was repreſented to, and underſtood by the court ; where- 
as the aſſignment was laid with a vente; and the objection, on the 
pleadings, was that the enjoyment by defendant as aſſignee, was laid 
—— a venue, This we mention to obviate the imputation of 

iſtake. f 
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1787. 


Saturd ay „ oy 


rothNovember, The Reverend T. Pau, Doctor of Divinity, 
ainff againſt '/ FoxBxs and 26 others. 
Forbes ane [4+ no tg 061 8 
others. , 


very and pay- entitled, as rector of the pariſh of Sr. 
fudrraQted, and T PYMAs, in the city of Dublin, to the tithe of 
to be decreed hay, annually 5 on certain grounds, 


payment in ſu- Lots, within the ſaid pariſh, 


— 12 Je plaintiff in his bill ſtated himſelf 


ure, demurred called the Nori | he! 
to, for charg- now and for many years occupied by the de- 
didi date, fendants reſpectively, to whom applications 
againſt ſeveral had frequently been made for the tithes of hay, 
9 ty ah for the time they had held during the plaintiffs 
draw the queſ- incumbency; and in particular, that in the 
tion of ſubtrac- 


tion of ſubirac- years 1785 and 1786, before the ſeaſon for 
proper juriſdic- cutting and ſaving hay, the plaintiff had cauſ- 
Hon, Pemur- ed written notice to be ſerved on the defen- 
5 n dants, that he expected to be paid the tithe of 
tor not gendes the hay for thoſe two, and the ſucceeding years, 
and becauſe the but that they had drawn it off without giving 
plaintiffs in- notice, or laying out the tithe, or making any 
bee 0 compenſation for the ſame ; that they con- 
ceal what quantity of meadow each of them 
oceupies in the faid pariſh, and what quantity 
of hay each of them has made, and the value 
of the tithe thereof. The biil prays, that each 
of the defendants may for himſelf ſet forth, 
what lands he holds in the ſaid pariſh, and 
has held and occupied therein in each year 
during the plaintiff's incumbency, and diſ- 
tinguiſh his own particular part; and upon a 
diſcovery of the quantity, nature and value of 
the ſaid hay, and of the tithes thereof, ma 


pay and anſwer to the plaintiff, all ſuch tithes 
and 
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and dues, as during the faid time ſhall appear to 
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have been juſtly due and owing to the plaintiff, 


and for the future continue to pay the ſame as 

they ſhall grow due. The plaintiff waved the 
_ treble value. To this bill, the defendant Forbes 
demurred, for that the plaintiff's proper reme- 
dy is in the conſiſtorial courts of this kingdom, 
which are competent to give full and adequate 
relief therein, to whoſe proper juriſdiction, all 
cauſes relative to the ſubtraction of tithes be- 
long, according to the laws and ſtatutes of 
this realm, and as it does not appear by the 
ſaid bill, that the right of the plaintiff to ſaid 
tithes in kind, is in queſtion, but the com- 
plaint is merely of the non-payment or ſub- 
traction thereof by the ſeveral perſons made 


Paul 
againſt 
Forbes and 
others. 


defendants; faith the ſaid bill is exhibited _ 


againſt this defendant, and againſt W. Ennis, 
&c. for ſeveral diſtin& matters, and by the 
mingling ſeveral defendants and cauſes toge- 
ther in one bill, the pleadings, orders, and 
proceedings in the progreſs of the ſuit, will be 
intricate and prolix, and this defendant will 
be put to unreaſonable and unneceſſary char- 
ges therein, and faith that the diſcovery 
and relief ſought by the ſaid bill, is unuſual 
and unprecedented, and it tends to the draw- 
ing of the queſtion of ſubtraQtion of tithes 
from their proper juriſdiction, and is more- 
over vexatious and unneceflary, and tends to 
the multiplying vexatious, unneceflary, and 
improper ſuits in this court; for which rea- 
ſons, &c. | 


For the demurrer, the Attorney General an 
Mr. Bur/ton. 


The only queſtion is, whether the plaintiff 
can come here to ſue for tithes, where there 
is no difficulty or impediment to prevent him 
from ſuing in the ordinary manner in the 


eccleſiaſtical 
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eccleſiaſtical court? Under the ſeveral ſta- 


A tutes, complete remedy may be there had; 


Paul 


agas 
F . 
others, 


and the proceedings are more benefieial for 
the laity as well as rectors, being cheap and 
expeditious; ſo that it is not expedient or 


proper for this court to go beyond the ordi- 


nary mode of relief. There are only two 
caſes where 2 party has a right to come into 
this court far tithes. Where the right is diſ- 
puted; or where there hay been an aQual 
combination to deprive the reQor of the re- 
lief intended him by thofe ſtatutes; neither 
of which caſes is pretended by this bill. The 
complaint is of a mere ſubtradtion of tithes, 
and there are no facts of combination ſpeci- 
fically charged. There are in effe& twenty ſix 
different bills included in one, requiring as 
many anſwers, accounts, and decrees, 
Porer B. If the defendant had demurred 
only becauſe the bill had charged ſevera} and 
diſtin& matters againſt ſeveral defendants, he 
aught to have denied combination. But here 
the demurrer denies all equity; and if there 


de no equity, as againſt the defendant demur- 


ring, he has no occaſion to deny combina- 
tion; it therefore reſts on the plaintiff to ſhew 
that there is equity in the bill. 

Mr. Prime Serjeant and Doctor Duigenan, 
canirg. That this is a proper bill appears 
from numberleſs authorities; the maſt mo- 
dern is 1 Mils. 128. there the Lord Chancel- 
lor ſaid the court has never diſmiſſed bills for 
tithes, to leave the plaintiffs to ſuits in ſpiri- 
tual courts, -or at law, except where there 
has appeared to be any good legal or equi- 
table bar Or defence. 1 Vern. 60. 2 Chan. Cas. 


237. 
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court, (ante 85.) and in 1 Ath. 28 2. in which 
laſt it was held, that ſuch a demurrer muſt 
deny combination, and alſo, that it does not 
hold to a bill for tithes, for it is for one 
right. | 

Telverion Ch. B. If this had been a de- 
murrer to the relief only, and not to the diſ- 
covery, and the combination charged had 
been denied, I ſhould have inclined to allow 
the demurrer. But here the defendant has 
demurred to the whole relief, and the whole 
diſcovery. Beſides it is a kind of argumen- 
tative demurrer; for it goes on, ſtating that 
the bill tends to the drawing the queſtion of 
tithes from their proper juriſdiction. I found 
my opinion for over-ruling this demurrer, on 
the informality of it. 


Power B. We have no occaſion now to 


decide whether the plaintiff will be intitled to 
any and what relief at the hearing. This de- 
murrer goes to the diſcovery and the relief, 
and I fee no reaſon to preclude the plaintiff 
from the diſcovery, and on that I give my 
opinion, that it muſt be over-ruled, 

Hamilton B. I give no opinion on the ge- 
neral queſtion of the relief. As to the juriſ- 
diction of the court there is no doubt ; but 
whether equitable circumſtances to call for 
its interference are not required, admits of 

| ſome 


again 
or bes and 
others. 
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1787. ſome doubt. Here the demurrer has not de- 
L—— ned combination, as it ought ; beſides it is a 
Paul general and a ſpecial demurrer run into one 
Forbes and Another ; therefore, for precedent ſake, I think 
others. we ought to over-rule the demurrer. 
Metge B. Concurred. 


Per Cur. Demurrer over- ruled. 


os 


Friday | 

_ — Lane, Executor of the Executrix of Jottx 
againſt LANE againſt CARMICHAEL. 

Carmichael. | 

A ſurviving X | ; | 

nominal part - HIS was an action of afſumpfit for the 

ner, is not . 

„ amount of the bill of coſts of John | 


be a witneſs in Lane, as agent in conducting the cauſe of 
Ces e Murray and Bateman, in the Houſe of Lords 
executor of the iN England, upon an appeal from a decree of 
ner. ter part- the Court of Chancery here. It was brought 
ver ip debt. Againſt the agent here, upon the ground of 
his having employed the agent in England. 
It was tried before the Lord Chief Baron. 
The only witneſs in ſupport of the action was 
Thomas Lane, the fon of John Lane. He 
was examined on the Voir dire, and it appear- 
ed that, before that tranſaction, he had been 
taken into partnerſhip by his father, and con- 
tinued therein 'till his father's death; but 
that he was made a partner merely for the 
purpoſe of introducing him into the buſineſs, 
and was not to have any ſhare in the profits. 
It alſo appeared, that under his father's will, 
he was intitled to a ſhare in the reſiduum; 
but the witneſs produced a releaſe by him to 
the executor, of his ſhare of what might be 
| | recovered 
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recovered in this action. The counſel for the 
defendant made two objections to the com- 
petency of Thomas Lane, and relying on them, 
made no defence. The firſt was, that by his hav- 
ing been made a partner, he was liable to the 
partnerſhip debts ; -and in truth 3 to have 
been the plaintiff in the action. The ſecond 
was, that he being intereſted in the reſiduum 
under the will, the ſpecial releaſe was not ſuffi- 
cient. The Chief Baron conſidering that the 
witneſs had been brought from England, and 
that if he ſhould reject his teſtimony, and his 
opinion ſnould be over - ruled by the court, 
it would occaſion a great additional expence, 
admitted him to be examined, and a 
verdi&' was found for the plaintiff, ſubject 
to the opinion of the court upon the objec- 
tions to the competency . 
The Recorder argued for the defendant, 
that the witneſs was diſqualified to give teſ- 
timony by his having been a partner with his 
father, in whoſe right the action was brought. 
His being a nominal partner, and not having 
any ſhare in the profits of the buſineſs, makes 
no difference as to his ſituation in reſpect to 
third perſons. He was, nevertheleſs, liable 
to the partnerſhip contracts and debts. This 
very action ought to have been brought in 
his name, for tho? the benefit does not ſur- 
vive, the remedy does; the right of action 
is in the ſurviving partner, and having re- 
covered, he is accountable for the proportion of 
the deceaſed to his executor, 2 Salk. 444. 
1 Show. 188. The reaſon of taking the wit- 
neſs into partnerſhip. was, profeſſedly, to in- 
troduce him into the buſineſs of his father. 
That could only be done by his having a right 
| D d ſurviving 
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1787. 


— cnnnd 
Lane 

againſt \ 

Carmichael, 
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ſurviving. to him, of ſuing, for. the bills of 


GUS coſts, which would 2 the clients from 


ainſt 


0 
Carmichael. 


——— —Eꝑä— — — 


reſorting. 


the debts, an 


nithiraxing their buſineſs. from his ode and 
e where. 

Mr. Bur/ton and Ms. Warren. were to fave 
argued on the other ſide; but they admitted 
that Thomas Lane s being liable to the partner- 
ſhip. debts, was a deciſive objection to his 
competency. ., Mr. O'Connor ſame fide, ob- 
ſerved, that the objection to the manner of 
bringing: the action, could only be taken ad- 


vantage of by te in e a wok in 


N 


11 


were de. out ice i names ** 329 7 and The- 
mas J. ane; and of courſe, Thomas ought to 


have been Kam in thè action. Beſides, he 


was intereſted by being a. partner; for even a 


ſecret partner is liable for the debts. due by 


the partnerſhip; conſequently Thomas Lane was 
intereſted in the fund to be applicd in the pay- 
ment of them; the increaſe of which was 
tou ht by this action. 


amilton and Meige Barons, concurted, u 


on the ground of the witneſs being intere 


ed in the fund for payment of the debts. 
Telverton Ch. B. My opinion of the in- 
competency of Thomas Lane, is founded on 
his being a unt and therefore liable for 
conſequently intereſted in the 
increaſe of the fund by which they were to be 


diſcharged. 


Nonſuit entered. 


£604 Sir 


— ah Re BER 
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Sir JAuxs HAU; Knt. againſt Waronr, dan 


nie day. 

8 Ik ig 4 75 and on 225 NI . 
HE : Defendant and ſevetal others had Waist. 
by deed executed between them, im 2 deed together 
powered the plaintiff. to take egal ſteps for with others 

227 n any 5 alk. + ſeverally cove- 
8 a juſt diviſion and partition betwe 

0 
I 


1 


| . > N ; en nants to pay 
them certain lands in the . county of Mon- one - ſixth of 
aghan, and for obtaining redreſs of every other the expence 


of plaintiff in 


injury that any of the 8 parties to the obtaining a di- 


deed, have or hath ſuſtained by reafon of the 1799 of of: 
want of W partition. The defendant cove- W 
nanted therein to pay one ſixth part (5 e. f of n. un' 
+). of ſuch expences and ooſts, as the plain- fared. Plain- 
tiff might be put to on account of ſuing for tf tn 
and obtaining ſuch diviſion, and for obtains ed a divinon 
ing ſuch redreſs of every ſuch inj ry 1 
parties to ſaid deed had ſuſtained; In cove! fich the de- 
nant thereon plaintiff averred that “ he did fendant had 
ſue: for, and did afterwards, that is fay, on fl deuter. 


&c. at &c. obtain and procure à juſt and pro- for not averr- 
per diviſion and partition of the did lands, uf bad Pie: 


tiff had redreſſ- 


and redreſs of every injury which the ſaid ed the injuries 
Joſeph Wright (the defendant) had ſuſtained, need. 
or or by reaſon of the want of ſuch divifion ' 
and partition, and that in ſuing for und procur- 
ing the ſame, he, the ſaid plaintiff, expended 
a ſum of 77ol. 1s. ꝙd. and that two third 
parts of one fourth of the ſaid ſum amounted 
to àa ſum of 1281. gs. 73d.” and aſfigns à breach 


in non- payment thereof, Defendant demur- 


red to the declaration, and aſſigned'for cauſe, 
that the plaintiff did not ſhew that he had 
obtained redreſs of every injury that the faid 
ſeveral partners and parties to the ſaid inden- 
ture had ſuſtained for or by reaſon of the _ 
ne 1 of· 
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of ſuch diviſion or partition as in the ſaid iti- 


w— denture is mentioned. 


Mr. Burſton for the defendant. The decla- 


Hach, ration does not purſue the ſpirit and meaning 


of the deed ;\. for by the covenant, the defen- 
dant is liable for the ſiath part, not merely of 


che expentes«incurred in redreſſing his own 


injuries, but of thoſe incurred in redreſſing 
the injuries of all the partners together. The 


admitting of the action in the preſent form, 


VvVould lead to the bringing of ſeveral actions 
gagainſt the defendant, inſtead of one only, for 


his proportion of the aggregate ſum ; for af- 
ter 


aving recovered from the defendant 8 
git 


on the preſent declaration, the plaintiff mi 


ſue him for his proportion of the expence of 


_ _redreſling 'the injuries of the other partners. 


It is not avetred that they ſuſtained no injury. 
It is evident from the deed, that the defen- 


dant is not liable to pay any thing, till the 


injuries of all ſhall have been redreſſed, and 


the groſs ſum of the whole expence aſcertain- 
ed. He has covenanted to pay one ſixth of 
the expences and colts, not only of obtaining 


à diviſion, but allo of obtaining redreſs of the 


injuries of all the partners. It never could 


be the intention, that the defendant ſhonld 
pay only one ſixth of the expence of redreſſ 
ing his own injuries; of thoſe he ought to 
pay the whole. to OHIO) © 216 
Mr. Calabect, contra, argued that this was 
à ſeveral covenant, and to be taken as if it 


had been in à ſeparate. deed. The plaintiff 


avers that he has procured a diviſion for all 


the partners, and that he had redreſſed the 
defendant's injuries; the expence of which 
he ought to pay, It is ſufficient for the de- 


tendant 
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fendant that his own injuries are redreſſed. It 1989. i 
does not lie in his mouth to object that te 
injuries of the others are not. 3 


Telverton Ch. B. The averment of perfor. Wed. 
mance ought to be commenſurate with the | 
covenant. ; But the plaintiff does not aver that 
he had obtained redreſs for all the injuries of 
all the other partners, parties to the inden- 
denture; but only of thoſe ſuſtained by the 
defendant, ſo that the averment is narrower 
than the covenant. If this had been on a ge- 
neral demurrer, perhaps the defect might be 
ſupplied by inference and argument, but be- 
ing ſpecially aſſigned as cauſe, the objection 
is good. 8 Rol 0 

N Per Cur. Demurrer allowed, but leave 
given to amend. 


Thurſday, 
22d, November. 
3 wy > 
G11.L againſt FLEMING and AL”. pain 


HE plaintiff had appealed from a decree Decree on an 
of this court, which was affirmed by In sn 
the Lords, with 100. coſts. and the decree of The coſts may 
the lords had been received by the court. Mr. > proceetedfor 
Brownrigg now moved ſor an attachment the uml way, 
1 the plaintiff, for not paying thoſe ton for that 
. | - | purpoſe, 

Per Cur. There is no occafion for a ſpeci- 4 
al motion for the purpoſe. You may proceed 


in the office by ſubpæna and attachment in 


* 


the uſual way. 


O'BRIEN 


CASES” DE TER MINED- IN THE 


O'BRIxx againſt ExdLIsR. 

HE plaintiff had anſwered perſonal in- 
anſwers perſo- . terrogatories as upon an attachment. 
n r. Butler now moved to except, at the bar, 
an attachment, to ſeveral of the anſwers, as being ſhort and 
wurd may x. Evaſive. : For this practice he cited 1 Howard, 
cept to the an Excheqg. Plea ſide 85, and the court allowed it 
\wers at the to be followed in this cafe, and ſome of the 
they be ſhort Anſwers appearing ſhort; the interrogatories 
or evaſve. were ſent back to the officer, that they might 

be fully anſwered. | . 


kt 4 
a 4 * — 6 
. * ” 


* 

wy * 

— . — ,, 
* ' s . — — + * 


Saturday, 24th 
November. 


Humphreys HUMPHREYs, executor of Heary, againſt 
againſt Brewer, an infant, and others. 
Brewer. ; | 
melder re- ARAH BREWER had appeared for the 
for a Ir Er 4 #57 Fa | | N 
dess sd, as defendant, as his mother and guardian, 


evardian, tho* tho? not his teſtamentry guardian, or appoint- 
not rye fo, cl by rule of court. Mr. White-now moved, on 


he court will 
not ane behalf of the plaintiff, to ſet aſide that appear- 
eround et #R0e ance, and that the plaintiff might be at liberty 
to proceed to enforce a regular appearance. 
ier. Car. (abſente Telverton, Ch. B.) This 
motion is quite irregular. The court can not 
make ſuch a rule. As the mother has appear- 
ed and acknowledged herſelf to be guardian, 

you muſt proceed and oblige her to anſwer as 

if ſhe were ſo. If ſhe ſhould: hereafter refuſe 

to put in an anſwer, it will then 'be time 
enough to make this motion, | 


No rule. 
CooPER 
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Coopzx againſt FieminG and another, — 
6 POM Fleming & ab. 


ILL brought by an outlaw againſt the ill againg a 
cuſtodee and receiver, for an account of "Rode for an 
the rents and profits of the lands granted i G 


u Demurrer for . 


cuſtodiam. Demurrer for that the Attorney that the Attor« 


General was not a party, Mr. A, Boyd for the 5. Pong | 
demurrer, not oppoſed,. 53 


allowed, 
Per. Cur. Demurrer allowed, 

| ' | * 8 | 
Fox, adminiſtrator of Fox, againſt Mosz0m. fern 


| | oy | e againſt _ 

N ſhewing cauſe why the ſheriff ſhould rewrs of cute 
not amend his return of nulla bona, and jw muſt pur- 

why he ſhould not be attached. Sir Fred. the writ. and 

Hood ſhewed ſufficient cauſe againſt the at- Yer ar de- 

tachment ; but Mr. Chamberlaine objected to wm na 

the form of the return; it being.“ that the whercourto 

defendant. had not any goods or chattels, AG 

whereout the ſheriff could leyy- the amount of coſts, or any 

the debt and damages within mentioned, or any *** net 

part thereof,“ whereas it ought to be debt, 

damages, and coſts, or any part thereof,“ in 

purſuance of the writ. He cited qaffignees of 

Eftildſon v. Fitzgerald, as a deciſion of this 

court, in point. 

Per. Cur, The return ought to purſue the 


writ. Diſallow the cauſe, and let the Sheriff 
amend forthwith. 


Leſſee 


— , 


— 
. . % 
* 
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Same day. 5 ; TTY 2 
__ Leſſee of WiLLock' and JoHNs0N, againſt 

„ BROWN. 

The recital of I IFPON a motion to ſet aſide the verdict for 

marriaze, and CJ the plaintiff, and to enter a non: ſuit. 


of payment of Hamilton, Bar. reported that this was an ejeQ- 
part of t 


Fifes portion, ment on the title, tried before him at the laſt 
as aconficerari- aſſizes for Downpatrick. The plaintiff gave 
on, nano evidence that the lands in queſtion were in 


after marriage, 17 34, the reputed eſtate of Richard Johnſon, 


is prima facie 


eee the father of one of the leſſors of the plaintiff, 


articles, and of and on his death, which was about fifteen 
the payment, 


nd crete FEATS ago, came to the leſſor of the plaintiff 


that the ſettle- his eldeſt ſon. On the part of the defendant, 
ment was not 


ment was dba Was produced a leaſe for 999 years, made in 
there being no 17 54, by Richard Johnſon, at 3/. per. annum, 


evidence tocon- 


1 to commence after the determination of a leaſe 
rag} » he 5 £5: ' 2 ; | 
Judge is right in to one Gilleſpie, of which ſeveral years were 


directing the 


directing the then unexpired. The plaintiff to rebut that 
ine erttewene, evidence produced a deed of ſettlement, dat- 
1 F ed 19th June, 1734, by leaſe and releaſe be- 
_ tween ſaid Richard Johnſon, and truſtees, and 

Mary Melville. widow, and Anna Maria 

Jobnſon, otherwiſe Melville, the wife of ſaid 

Richard Fohnſon, which recited, that by arti- 

cles before marriage, between Richard Jobn- 

Jon, and Anna Maria his wife, it was agreed 

that he ſhould ſettle part of his real eſtate for 

the re of his own and his father's debts, 

and of his brothers and ſiſters portions, and 

ſubject thereto in ſtrift ſettlement, and then 

that the marriage took place; and in execution 

of the ſaid articles, and in conſideration of 


671. 
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671: 18s. being the balance due to Richard 1789. 
Johnſon in right of his wife, and then paid by = 
Mary Melville her mother, Richard Fohnſon Willock 
conveys according to the recital of the articles. sel 
This ſettlement was regiſtered roth Auguſt, 

1734. It was objected on the part of the de- 
fendant, that this ſettlement upon the face of 
it appeared to be voluntary, and that the de- 
fendant being tenant under the leaſe for 999 
years, at what hey called a rack rent, was a 
purchaſer for valuable conſideration, and ſo 
the ſettlement void againſt him, unleſs the 
articles could be produced; which the plain- 
tiff not being able to do, the defendant inſiſt- 
ed that he ought to be non- ſuited. The learn- 
ed judge ſaid he did not conſider it in that 
light, for it made proviſion to pay debts, and 
was in conſideration of part of the wife's for- 

tune; nor did he think, that at the diſtance of 
50 years, it was abſolutely neceſſary, that the 
articles ſhould be produced. This being the 
only evidence on that point, he directed 
the jury to find for the plaintiff. He reported 
further, that there was a contrariety of evi- 
dence, as to the defendant's being in poſſeſſion 
under that leaſe; that receipts of rent were 
produced to ſhew that the leſſor of the plain- 
tiſt, the remainder- man under the ſettlement, 
had confirmed the leaſe. They were for 41. 1 55. 
whereas the rent reſerved by the leaſe was on- 
ly 34. but the variance was accounted for, by 
the defendant's holding other lands under the 
leſſor of the plaintiff. 

For the motion, Mr. Caldbeck, Mr. Macart- 
ney, and Mr. Blackburne. The queſtion is, 
whether a ſettlement after marriage, executed 
ſeveral years ago, and reciting to be purſuant 
185 | to 


Con mn 
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to articles before marriage, ſhall be conſidered 
voluntary or not, againſt a purchaſer for valu- 
able conſideration; for ſuch, a tenant at a 
Tack rent, is; 2Vern. 327. Doug. 22. 9 Mod. 
59. All ſettlements made after marriage with- 
out ſome aQual conſideration, excluſive of the 
marriage, are voluntary, Cro. Fac. 158, and 
other caſes cited 2 Bac. ab. 608. As to the 
recital of the antecedent articles; it is no evi- 
dence of their exiſtence. Before the ſtatute, 
the recital of a leaſe in a deed of releaſe, was 
no evidence of the leaſe. As to the 67/. then 
alledged to be paid, it was the balance of a 
debt due to Richard Johnſon, ſo cannot be a 
conſideration for the ſettlement. The pay- 
ment of it gave him nothing, but what he was 
before entitled to upon the marriage. 

The Attorney General, Mr. Dunn, and Mr. 
Hamilton, contra. The recital of the articles 
is clearly evidence of their exiſtence againſt 
the grantor, and all claiming under him; ſo 
it is laid down in Gilb. Law of Evidence. Of 
the deed itſelf, the leſſee had legal notice, for 
it was regiſtered 20 years before the making 
of the leaſe. He ought to have reſorted to it, 
and the recital ſhould: have led him to ſatisfy 
himſelf concerning the exiſtence of the articles; 
ſo that he had legal notice of the articles alſo. 
If there were ſuch, the ſettlement in purſuance 
thereof, is not voluntary. But admitting the 
recital not to be evidence of the articles; yet 
the payment of the reſidue of the wife's por- 
tion, was a ſufficient conſideration for the ſet- 
tlement. For a court of Equity would have 
warranted the withholding of it, till a ſettle- 
ment had been made. But even though it 
were voluntary, it will not be therefore void; 
| unleſs 
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unleſs it were alſo fraudulent, it will be good 
againſt'a purchaſer. Its being voluntary, ope- 
rates only as evidence of fraud. Cro. Fac. 1 58, 
and in Cowp. 705, Ld. Mansfield «ſays there is 
not a word in the ſtatute impeaching voluntary 
ſettlements merely as ſuch.”” Herethere was no 
pretence of fraud. The ſettlement was regiſ- 
tered in 1734, and the leaſe was not made till 
1754, and the jury have decided, that there 
was no fraud. Beſides this objection lies only 
in the mouth of a purchaſer for a valuable con- 
ſideration, which a tenant at ſo trifling a rent 
cannot be eſteemed to be. As to the articles 
not having been produced. It can ſcarcely be 
ſuppoſed that they could. Articles are mere- 
ly ſhort notes by way of inſtructions for draw- 
ing ſettlements at length, and when theſe are 
executed, the articles are funQi officio, and 


ſeldom preſerved. Add to this the length of 


time ſince the execution of them. And it is 
clear the defendant conſidered” the ſettlement 
as good; for the receipts were offered to ſhew 
that the leaſe had been confirmed by the re- 
mainder-man under the ſettlement. 


Telverton, Ch. Bar. The only point made, 


below, was, that the plaintiff ought to be non- 
fuited, which was ruled as it ought. The re- 
cital of the article in ſo old a deed, was un- 
doubtedly evidence to go to'the jury of their 
exiſtence, and there was evidence, that the 
ſettlement was for valuable conſideration, and 
there was none to impeach it. Tthink, there- 


fore, that it went to the juty with proper di- 


rection to find for the plaintiff. ' 

Power, Bar. I confeſs that I did at firſt 
wiſh, that this caſe ſhould go back, (but with- 
out coſts,) when I conſidered that the queſ- 

tion 
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againſt 


'Brown, 
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tion was, whether the recital of the articles 
was to be in effe& concluſive evidence of their 
exiſtence. I ſay, in effect, for if a judge tell 


the jury that they ſhould find for the party 


giving the evidence, without directing them 
to conſider, whether it be true or falle, it is 


in effect to tell them that it is concluſive. As 


to the payment of the 67/. the law is clearly 
ſettled, that if the wife be entitled to a ſum 
of money, which the huſband cannot get at, 


without reſorting to a Court of Equity, the 


paying of it to him, without driving him to a 
ſuit, will make a ſettlement in conſequence 
thereof, be for valuable conſideration. But 
that brings it back to the firſt queſtion. If 
this ejectment had been brought ſeveral years 
ago, when the plaintiff's right firſt accrued, 
it would have ſtood clear of the objections, 
which now ariſe in my mind ; but here he has 
lain by for 15 years. That is the circum- 
ſtance which would induce me to leave the 
evidence to'the jury, with obſervations. The 
jiidge certainly was not warranted to non-ſuit 
the plaintiff, . as to the exiſtence of the ar- 
ticles, the recital certainly was ſome evidence 


of it, though not concluſive. So the recital 


of the payment of the 67/. was evidence of it, 
to go to the jury. But if jt had gone to them 
with obſervations, which I have nq doubt the 
judge would have made, had not the defen- 
dant inſiſted on a non-ſuit ; it might have had 
a different effect upon them, and perhaps they 
might have found a verdict for the defendant. 
hv think it ought to go back, without 

colts, 
Hamilton, Bar. adhered to his former opi- 
nion, upon that which was the only point 
| made 
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made below, that the plaintiff ought to be 178). 
non-ſuited. | &: Ga 
Merge, Bar. I agree in the obſervation Willecke 
made by Mr. Attorney General. With what 2 
view were the receipts for rent (which were | 
the only evidence on the part of the defendant) 
produced ? It was to ſhew that the leaſe was 
confirmed by the remainder-man. How 
could that be, if the ſettlement were not good? 
Their language was this: We admit the ſettle- 
ment to be a good one, (that is, there is evi- 
dence of it to go to the jury, and ſo the court 
is of opinion) but as you the plaintiff, have re- 
ceived the rents, you have confirmed the leaſe. 
But if the defendant deny the neceſlity of his 
confirming it ; the queſtion then is, was there 
evidence of the articles? The recital certain» 
ly was evidence, and ſince it was the only evi- 
dence, excepting the receipts, the judge was 
right in letting it go to the jury, and cou- 
pling that with the antiquity of the deed and 
poſſeſſion accompanying the ſettlement, at 
leaſt not in oppoſition to it, for a number of 
years, how could the judge charge otherwiſe 
than he did? e Seen Shank 
Per. Cur. Motion refuſed without coſts. 
Tait NE Wedneſday, 
| R | Nov, 28th, 
WENSELL againſt SaunDERSs. _ 


3 4 | „ Saunders. 
R. Thompſon to ſhew cauſe of bail, re- 1 da 

IVI lied upon an affidavit of the debt, made RR 

by the plaintiff before a Burgo-Maſter in Hol- fore 2 Burgo- 


land, certified by him, and accompanied by 5 


an affidavit of the plaintiff's agent, that he be- A to hold 
lieved it to be true, He cited 2 Bur. 1032. 
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1787. Mr. Caldiveh, 5 Mr. en | 2 2 


agat IE 


0 8 allow the cauſe: but on 0 into the 


trar bs 
| Ceo of batt atio ved. 


Friday. | — ö 8 
December 7th. | 2 85 
. . 
n HamtLToN 125 kee ; 
Johnſon. x Is 


The court will 


i YILL. to be relieved againſt a,b a bond "1 
entertain a bill I) about 61. Fed plaintiff obtained à de- 
againſt a frav- CTEE upon ſequeſtration, which was lch 
dulent demand M Works on behalf of the defendant; to take the 
be under 10, bill and proceedings off the file, as being for 
bur at any rate a ſum beneath the dignity of thę court, 
we court vill - and upon 2 ſuggeſtion, Far the plaintiff being 
of the ſum be- AN Attorney, had carried, 99 the. ug Wer 
ng che biff c to increaſe the coſts. 


* £1494 


be taken cf the Power. B. There is no o principls to war- 
tile. 


vis gf mag rant the taking of this bill off the file; where 
gemur to it, or A ſuit is originally commenced in this court to 
move wo baveit recover a ſum under 100. the defendant may 
either demur or move to have the bill diſmiſ- 
ſed, according to the caſe in Mo/ely 350. For 
the conſtitution has provided inferior courts 
where ſuch demands are recoverable. But 
where the object of the bill is to be relieved 
againſt a fraudulent demand; fraud is the 


ground of the court's proceeding, and is no 
matter how ſmall the ſum is. 


Motion refuſed. 


„ % a S 4 


. ys 
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"a | Thurſday, 
Su rox againſt M1TCHELL and, ANDERSON. Des; "igth. 
Pr vers 4 al.” 
R. Caldbeck, on behalf of the plaintiff, ,, cu cave. 
moved for commiſſioners; to examine es, commiſſi- 
witneſſes now in England and Ireland, but do amine wit. 
who were about to return to their reſidence in neffes de bene ef- 
Dominica; the bill having been filed the 7th f 
| o go 
uly laſt, and the anſwer not yet come in. abroad, though 
; was uſual, he faid, in England, to examine me pre- 
de bene eſſe, where it was apprehended ther 
witneſs is about to leave the kingdom. 
Telverton, Ch. Bar. There may be good 
reaſon for ſuch examination at common law, 
for otherwiſe a party might loſe the benefit of 
the evidence at the trial. But it is different 
in equity, where commiſſions might go to take 
depoſitions. Here the witneſſes might be ex- 
amined in chief by commiflion. in Dominica, 
which would be a good exception to the read- 
ing of theſe de bene eſſe depoſitions, upon the 
hearing, were we to allow them to be taken. 
Motion refuſed. 


Same day. 


| | Davis 
Davis againſt BUuRToRDp, againſt 
e * Burford, 


EMURRER to a bill ſet aſide on motion Dermurrer not : 
of the Prime Serjeant, it not having been agved, in loc 
ſet down within four days to be argued. days, ſet aſide 


Arn on motion. 
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Athy, 


cuſtodes, * ATHY, cuſtodee, againſt Sxrrrer. 
again | 
Skerret. - 
R A /FR. Curran moved on behalf of Burke; a 
nk er of a - ſubſequent cuſtodee, for liberty” to 


former cuftodi- Waver the inquiſition, upoſi the ground that 
dug re ict. when the firſt inquiſition was had, the defen- 
| ftim, dant had no intereſt in the lands, his father, 
| from whom the eſtate deſcended; having been 
then alive, and the ſecond: inquiſition having 
been had ſince his death. | 
 Telverton, Ch. B. A traverſe muſt be by 
ſome perſon' claiming paramount to the title 
of the crown ; whereas Burke claims under 
the crown, as well as the firſt cuſtodee. If 
Burke ſhould be allowed to'traverſe the inqui- 
fition, and ſhould ſucceed on the trial, the 
judgment would be an amoveas manus domini 
regis, which would defeat his own title. n 
| Monger refuſed. he | | 


Same day, 
Callaghe 
— 5c CALLAGHER, aſſignee of as, 
againf cuſtodee, againſt PoE. 
Poe. 
„ HE Prime Serjeant moved to ſet aſide an 
folute a condi- order allowing cauſe againſt an attach- 


tional order for 
ce ment ment againſt a tenant for not paying his rent 


againſt a tenant to the cuſtodee, and to make the order for an 


for not paying 
or nn Ones attachment abfolute. The cauſe, he ſaid, had 


cuſtodee, it is been allowed i in the ablence of the cuſtodee $ 
neceſſary to 


produce the order for mant of the rents, bad the affidavit of the ard of i it 
on him. Tenant ſhewing cauſe, muſt (tate his term and tent. 


counſel. 
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counſel. The affidavit ſhewing cauſe is defec- 158). 
tive. It does not ſtate the tenant's term or | 


rent. 4 fe poem * | Go | Callagher 
ak og LT Ts cCeuſtoddee, 
Pier Cur. That objection is fatal. againf 


Mr. J. Ball, contra, inſiſted that in order to Poe. 
make the rule abſolute, the order for the te- 
nants to pay their rents, and the affidavit of 
its having been ſerved on this tenant, ſhould 
be produced ein A 

Prime Serjeunt. The conditional order re- 
cites the order to pay the rents, and could not 
have been made without that order, and the 
affidavit of the ſervice of it. The conditional 
order is therefore prima facie evidence that the 
order was made and ſerved, and it is not pre- 
tended to be ſworn that the order was not 
ſerved. | 3 | a 

Per Cur. The order and the affidavit of the 
ſervice muſt be produced. You come to make 
abſolutea conditional order for an attachment 
for nat obeying an order; you muſt therefore 

ſhew that ſuch an order did exiſt, and was 


ſerved. . 
——— ooo nn 
PE: Same day, 
ws Upton 
| | | | | uſtod 
UyTon Cuſtodee, againſt Harpinc. — 
1 | . Harding. 
- - = bd Th i 
| R. M. Smith ſhewed for cauſe againſt ;, per tis rent 
it VI attaching a tenant for not paying his 2 ns 
F ent to the cuſtodee, that on the ſame day on gr 15 ra fer. 
5 hich he was ſerved with the order to pay his ved on him. 


ent to Upton, he had been about two hours fene he 


it before ſerved with an order to pay Berry, an- priority of an- 
other cuſtodee, which order was dated one gun Ia tis 
month before Upton's order, and that he has caſe the order 


ſince paid all his rent regularly to Berry, ane 
e 


el. 


dated prior to 
© che other. 


1787. 


* 
3. 


Upton 


- cuſtodee 


CASES DETERMINED. IN THE 


The Recorder contra. The conditional 
order for an attachment was ferved the 1oth 
of October, and it appears from the tenant's 
own affidavit, that he made the payment to 
Berry on the 11th, and Berry never ob. 
tained a conditional order for an attachment. 


He ſuggeſted that the conditional order ſtated 
that Dyton's inquiſition was prior to Berry's. 


Mr. Smith in reply. The tenant was led to 
make the payment to Berry on the 11th of 


October by Upton's own proceeding ; for the 


tenant. had been ſerved with a ſimilar condi- 
tional order in December 1786, and exactly 
the ſame cauſe was aſſigned as at preſent, but 
Upton's attorney acquieſced, and the motion 
was not brought on, ſo that the tenant con- 
cluded that he was to continue to pay his rent 
to Berry, Even tho' the conditional or- 
der ſhould have mentioned the priority of 
Uptor”s inquiſition, that would not affect the 
tenant ; that was only a queſtion between the 
cuſtodees. | | | 

Telverton Ch. B. Undoubtedly the prio- 
rity of the inquiſitions is only a queſtion be- 
tween the cuſtodees, and not a ground for 
attaching the tenant. The inquiſition does 
not attach the rent in his hands. The only 
thing to affect the tenant is the general order 
to pay his rent; and whoſever order is firſt 
ſerved, the tenant ' muſt pay his rent to him. 
The leaſe and the injunction to put the cuſto- 
dee into poſſeſſion, are mere form and never 
executed. Here the tenant has paid his rent 
to the perſon intitled as to him. There is 
no ground for attaching him. 

Hamilton B. I ſhould not think the tenant 
juſtified in paying over his rent after the nn 


, 1 
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of the conditional order for an attachment, were 


it not for U 9 acquieſcin gya former occa- , 
ſion, but I do not think this is a reaſon for hn. 
giving him his coſts. oo? 
Fer Our, Cauſe allowed without col. W. 


» 
, 

t W * „ * - 

F . » . * * 4 * x y 

*, — 5 12 8 1 F 


& , | » * 5 > 5 : by 5 
1 . 1 bi | 
4 == * F , * £ A+ + > ” 
3; a * 1 2 & % 4 44 . 
R Cuſtodee 1 T 
1. Cuſtodee, a 
USSEL | „ againſt Taw. 
4 : : 
» ? * 
4 s 15 0 * 4 p a _— 1 
„ +.» ” ; ; N , [| 


M* Huband moved, that perfonal inter- cuſtodee 

rogatories might be exhibited forth- £27* 

with to a tenant (on whoſe. behalf he moved) Perſons attach- 

who had been attached for non-payment of cause“ 

his rent to the cuſtodee. have perſonal 
The Prime Serjeant obſerved, that he be- ae 

lieved this to be a motion of the firſt im- them, 

preſſion; that there had been no inſtance of 

interrogatories upon an attachment in a cſo- 

diam cauſe, but he ſaw no reaſon why they 

ſhould not be exhibited. 

Hamilton B. Attachments are often award⸗ 

ed an omiſſions in the affidavit to ſhew cauſe, 


and it would be hard to preclude the party 


from. bringing the merits before the court in 


another way.. E 
LTelverton Ch. B. Interrogatorics may as well 
be exhibited in cy/todiam cauſes as any other. 
But it is neceſſary that time ſhould be given 
to prepare them ; in the mean time we may 
ſuſpend the day fees. | | 

Per Cur. Suſpend the day fees, and let 
interrogatories be filed by the firſt day of 
next term. | 

Ee 2 TAvrox 


450 CASES VETaRMINED IN THe 
Tarlen Cuſtodee, AT Ont.ou. 


We; T 4 HE Prime Serjeant md for RP to 
th 22 diſtrain, on behalf of an annuitant claim- 


ty, after the Ing under a deed regiſtered prior to the in- 


telle of an ex- 
tent, but prior quiſiri tion. 


to the inquiti- Attorney General contra. Taylor is cuſto- 
tion thereon. dee in truſt for the crown, upon an extent 
not diſtrain, teſted prior to the deed of annuity, and the 
oe the «py _e title of the crown takes place from the ze/te, 
place from the thO” the inquſition be ſubſequent to the deed 

tee. of annui 


The Prime Serjeant gave up che motion. 


6e any. 8 Aſlignee of Lany cuſtodee, 


Oraham cuſto- KEN NED V. 

0 | againſt EDV. 
againſt 

Kennedy. 


Head-landlord PER Cur. A third ſa reiking to dif. 
gers ar abſolute train for arrears of an annuity, can only 
dirt inſtance, have a conditional order in the firſt inſtance, 
he wy re. 80 of a party moving to traverſe the inquiſi- 
conditional tion. But a head-landlord, applying for leave 
me on on, to diſtrain or bring an e jectment, is intitled 


berty to trau. to an abſolute rule in the firſt inſtance.” Caſſan 
a cuſtodee v. Sir Roger A ſame day. 


* 


Jounsow 


'KING's COURTS,” DUBLIN» - | 401 


Jonxsox Cuſtodee, againſt Sir Jann 1787. 
| NuOEN T. 2 — 


HE defendant's eſtate had been veſted * 

in truſtees by act of parliament, for the ,_ Ae, 
payment of his debts. Mr. Attorney General, the fan 
on their behalf, moved for an amoveas manus, — no o- 
and an order to'diffolye' the cuftodiam. | — — 

Per Cur. You may have a conditional or- 

der to diſſolve the ciſtodiam, for that ſeems 
to be for the benefit of the cuſtodee; but 
there is no occaſion for an amoveas manus, 
for where the cu/todiam is diflolved, the de- 
fendant may dp what he pleaſes with the 
rents, 


\ $4. 


End of Michaelmas Term, 
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Sexton leſſee JOHN BoYLE, Eſq; Plaintiff in Error, againſt 


of 3 ANDREW SEXTON, Leflee of EDWARD 
Boyle. Dean Freeman, Eſq. 

In ejectment, | 

plaintiff derives 


under a leafe On Monday 28th January 1788, in this Term, 
Wet 3 > bees the Court of Exchequer Chamber, (the Lord 


ſhallſolongliv, Chancellor affiſted by Lord Earlsfort, Ch. J. 
de wid ite Of B. R. and the Right Honourable Hugh 
tenant do not arleton, Ch, J. of C. B.) affirmed the 
Alter che ye Judgment of the Court of Exchequer in this 
a life, farren= Caſe. As we deferred inſerting any Report of 
der the term it, (ante ag) untiliibifhould have' received a 
- pon condition Determination acquieſced under, we ſhall here 
that the furren- prefix 4 Statement of it, and the Arguments 
void, if furren= Of the Barons, to thoſe delivered in this Court. 


deree do not 
(within three 


„ RAY HIS caſe, of Sexton leſſee of Freeman 
the delivery againſt Boyle, was an ejectment on the 
dhe tenen title wherein the plaintiff declared on a demiſe 
fine, and an en- made the 4th of December I 7 8 3z by Edward 

Deane 


1 
4 
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| Deane Freeman, ' executor of Jane Freeman, 1588. 


who was executrix of - William Freeman. lt. 
came. on to be tried at the ſummer aſſizes nen, tenes of 
178 5, for the county of Corte, and came be- gs 


fore the court of Exchequer upon a demurrer Boyle, 
to the evidence given by the plaintiff Sexton. fimilar leaſe for 


That evidence, as tated on the record, was, * renewal) exe. 
that Bellingham Boyle deceaſed, being ſeiſed in craft. Lefor 


fee of the premifles, on the 7th of January covenants to 

1739, an indenture of demiſe thereof was char in 1%, and 
executed between him and William Freeman. tvereof, the ſur- 
This indenture recited that Lord King/ton de- void, and the 
ceaſed, did by indenture dated the 14th day tenant hold for 
of May 1669, demiſe the premifſes unto Joh of fd ten. 
Freeman, his executors, - &c. for the term of Defendane de. 
99 years from the iſt day of May next pre- plain 8 


plaintiff 's evi, 


ceding, provided John Freeman, Edward Freg- dence, as ſhew- 


nan, and Willigm Freeman, (children of the me fes two of | 


ſaid John the leſſer) or any of them, ſhould dropt, without 


ſo long live; at the yearly rent of 321. pay- dum 
able half yearly; with a nomine pune of 28. T 
for every day the rent ſhould remain unpuid 9 
after demand. It further fecited, that in ſaid had given evi- 


leaſe of 1669, was contained 4 tovenant for u fence from | 
renewal for eDer, on the death" of turty life, the ry might have 
tenant paying 2 2, on gach rentwal, within 1 2 "ferred that 


months after the fall of every Ihe; and-that pertormed the 


ſaid leaſe contains many other covenants; It condition, or 
alſo recited that ſaid oh Fretman, the atifi- year the land- 
nal leſſee, on the 17th of | Szpifmber 1685, lord had waved 
aſſigned his eſtate and intereſt in the prethiffes gebt mommy 
to his ſon Edward; and that Bellingham Boyle the demurrer. 
deceaſed, (uncle to the leſſor in this leaſe of 

1739) having become by ſeveral meſne aſſign- 

ments, &c. Riſe of the freehold and inheri- 


cance of the premiſles, did by indented dred 
i | of 


404 


— 
Sexton, leſſee of 
Freeman 


CASES' DETERMINED IN THE 


1788. of leaſe, bearing date f the a gth of Ebru ry 


717, execute a renewal of ſaid leaſe, unto 
linor Freeman, (widow of ſaid Edward, and 


azainf who, as his adminiſtratrix, was in poſſeſſion 


Boyle. 


of the premiſſes, and intitled to ſuch renewal) 


far the like term, rent, duties, and covenants 
a4 were contained in the ſaid original leaſe, 


provided William Freeman ſenior, his fon. Wil- 


liam Freeman junior, and Jane Freeman daugh- 


ter of ſaid Elinor, or any or either of them 
ſhould fo long live. It was further recited 


that the ſaid Elinor ſoon after died, and that | 


' * her death and will, her faid daughter Jane, 


er wards the wife of Robert Barry, became 
intitled to ſaid leaſe, and the bengit of renewals: 
The leaſe of 1739, then recites that ſaid Jane 
mortgaged the term to John Freeman; 


who upon her death, on or about the 4th of 
Ju 1726, preferred his petition, purſuant to 


- - the ſtatute! , to the court of Exchequer, 
ſſtating the ſeveral matters before recited, and 
that Bellingham vp: ee elder: was dead, and 


that by his death 


reverſion and inheritance: 


| of the premiſſes veſted in Bellingham Bayle his 


nephew and heir, a minor; that Mary Dalie/ 


was his guardian: and praying that ſhe might 


execute a renewal, inſerting the name of 


Kicbard Freeman, eldeſt ſon of ſaid Jobn the 


mortgagee, in the place of Jane Barry de- 


+. - ceaſed. It was recited that {aid Mary Daliet 
anſwered ſaid petition, and that upon the 


The Statute alluded to, is 11 Ann ch. 3. made to enable guar- 
dians and others to renew leaſes for lives, It mentions leaſes for one 
or more life or lives; and yet it appears from this recital here, that 
the Court of Excbeguer conſidered this leaſe, for years determina 
with lives, as coming within the ſtatute, Such a leaſe was held to 
come within the 19 & 20 Geo. 3. C* 30. ante 1355 — 
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hearing, a renewal was ordered; and that in 1788. 
purſuance thereof, by indenture dated 8th of ws 

July 1727, ſhe as guardian, executed a re- fe kane af 
newal to the faid ohn Freeman, by inſerting againſt 
the life of ſaid Richard Freeman, inſtead of Porte 


Erne 


man (the leſſee), William Freeman (fourth ſon 
of ſaid John,) and the ſaid Fohn Baſtable, 


406 


1788. 


CASES DETERMINED IN THE 


or any or either of them ſhall ſo long happen 
to live; at the yearly rent of 2 al. with a clauſe 


Sexton, leſſes of of diſtreſs and re-entry, and nomine pænæ as 


* Freeman 


againf 
Boyle, 


in the original leaſe, Then follows this 
proviſo. © Provided always, and upon this 
further and expreſs condition, that if any of 
the ſaid parties, viz. the ſaid William Freeman, 
party to theſe preſents, the ſaid William Free- 
man, fourth ſon of the ſaid John Freeman, and 
the ſaid John Baſcable, ſon of the ſaid John 
Baftable, ſhall and do happen to die during 
the term hereby demiſed, and that ſuch other 
perſon or perſons who ſhall then have the 
intereſt for the term hereby demiſed and then 
to come, of and in the premiſſes by ſurvivor- 
ſhip, or by any other way, ſhall not within 
the ſpace of twelve months after the deceaſe 
of ſuch of them the ſaid William Freeman, par. 
ty to theſe preſents, the ſaid William Freeman, 
fon of the ſaid John Freeman, and the ſaid 
Fohn Baſtable, ſon of the ſaid John Ba/table, 
as ſhall firſt happen to die, by his or their 
deed or deeds. lawfully executed, ſurrender 
and yield up unto the ſaid Bellingham Boyle, 
and to his heirs, or to ſuch perſon or perſons 
to whom the next and immediate reverſion. or 
remainder of the ſaid premiſſes, expectant up- 
on the ſaid term and demiſe hereby made, 
ſhall then reſpectively appertain, all his and 
their eſtate, term and intereſt hereby granted 
by virtue of theſe preſents, either abſolutely, 
or upon condition in the ſaid deed or ſurren- 
der to be contained, to this effect, viz. That 
if ſuch perſon or perſons, to whom ſuch ſur- 
render ſhall be fo made, ſhall not---within the 
{pace of three months next after the delivery 
of ſuch" deed of furrender, and —— to 

| im 
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him or them made of the ſum of 2 2l. ſterling, 1788. 
lawful Enplifh money, and tender made of an — 

engrofſed draft imprinted or otherwiſe, puy: x91, as er 
porting a new leaſe of the premiſes, ' to be T1. 

made to ſùueh perſon and perſons fo ſurrender- 3% 

ing the ſame, their executors and aſſigns, for 

the term of 99 years, to begin from the day 

of the date of the ſaid ſurrender, and to be 

determinable upon the death of ſuch of them 

the ſaid William Freeman, party to theſe pre» 

Tents, the ſaid William Freeman, ſon of the 

ſaid John Freeman, and ſaid John Baſtabie, as =. 
ſhall be then living, and the death of ſuch 1 | 
other perſon then living, to be nominated by 
ſuch party ſurrendering, and in ſuch engroſſ- | 
ed draft to be named, and the death of the | 
longeſt liver of them, with the like reſerva- I 
tions, conditions and covenants as in theſe 
preſents are contained, mutatis mutandis, and 

with a tike condition for a ſurrender, mutatis 
mutandis, as in this preſent proviſo-ſeal, and | 
deliver the ſaid draft, as his, her, or their ac | 
or deed, then the ſaid ſurrender to be void, | 
That then theſe preſents and all the eſtate 
thereby granted ſhall from thenceforth ceaſe | 
and be void. And the faid Bellingham Boyle 
doth hereby for himſelf, his heirs and aligns, 
covenant to and with the ſaid Milliam Freeman 
party to theſe preſents, his executors, admi- 
niſtrators and aſſigns, that he and they ſhall 
and will from time to time on Tuch ſurrender 
and payment and reſervations aforeſaid, per- 
fe&, ſeal, and deliver ſuch deed, in manner 
as is herein provided, and if he or they ſhall 
refuſe ſo to do for the ſpace of three months, 
that then the ſaid deed of ſurrender and every 
clauſe thereof to be void, and this preſent 
deed to remain and abide good and firm in 


the 


2 c 1 0 Vw En 
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1788. the law to the ſaid William Freeman party to 
L— theſe preſents, his executors and aſſigns for 
* of their lives reſpectively, and after their deaths 

770 to the executors, adminiſtrators and aſſigns for 

yie. the remainder of the ſaid term of 99 years 
herein mentioned and expreſſed, under the ſame 

yearly payments and reſervations herein like- 

wiſe expreſſed, and that the executors, ad- 
miniſtrators and aſſigns of the ſaid William 

Freeman and the ſurvivor of them, ſhall and 

may quictly and peaceably have, hold and en- 

joy the ſame, without the lett, trouble, mo- 

leſtation or ęviction of him the ſaid Belling- 

ham Boyle, his heirs or aſſigns, for the re- 

mainder of the ſaid term of 99 years, that 

ſaid ſurrender or any thing in this preſent de- 

miſe contrary thereof in any wiſe notwith- 
ſtanding.” This leaſe of 1739 appeared to have 
been regiſtered, and upon it was indorſed a 

receipt of the ſame date with the leaſe, by 
Bellingham Boyle of 441. for the two renewal 

fines. The next piece of evidence was the 

entry of the leſſee by virtue of that demiſe, 

and his continuance in poſſeſſion till his death 

in or about 1759. Then the probate of his 
will appointing Jane his wife ſole executrix, 
The entry of Jane Freeman, and her poſſeſſion 
until the execution of a certain writ of habere 
in the year 1781. Her death on or about 
the: 1ſt day of November 1781, The -prabate 
of her will, appointing the leſſor of the plain- 
tiff ſole executor. That William Freeman (the 
ſon, of Jahn) ane of the ce/tui-qui-vies in the 
leaſe of 1739, died in 1764, and that John 
Baſtable is ſtill living. That in or about the 
year 1773, the ſaid Jane Freeman did by let- 
1411 N | ter 
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the ſon and heir at law of the ſaid Bellingham _——— 
Boyle (leſſor in the leaſe of 1 7 39) who was on, lefſee of 
a 


then dead, demand of the ſaid John a re- 
newal of the ſaid leaſe, and tender the rents 
and fines, &c. then in arrear, the ſum of 40ol. 
having been then due by the repreſentatives 
of the ſaid Bellingham Boyle to the ſaid — 
Freeman, as executrix of the ſaid William Free- 
man.” That the ſaid John Boyle anſwered the 
ſaid demand, by affirming that he would write 
to Dublin for his papers, and on receiving 
them, would comply with the ſaid demand.“ 
That all rents and arrears due out of the ſaid 
premiſſes, were paid to, and accepted by the 
ſaid John Boyle, to and for Michaelmas 1773. 
To this evidence the defendant demurred, 
and the plaintiff joined in demurre. 
On the 28th of November, 1786, Telverton, 
Lord Ch. Bar. and Merge, Bar. delivered their 
opinions, for overruling the demurrer. Ha- 


milton, Bar. contra. Power, Bar. was then 


abſent, but had before expreſſed his opinion 


for overruling the demurrer. | 5 
Mlietge, Bar. (Having very fully ſtated the 


record, - proceeded) : This caſe comes before 


the court upon this demurrer to the evidence 
given on the part of the plaintiff, I ſhall firſt 
conſider the nature of a demurrer to evidence. 
adly. I ſhall point out thoſe facts, which are 
unqueſtionably admitted by the demurrer, and 
prima facie ſupport the title of the leſſor of 
the plaintiff; and 3dly. the matters from 
whence the defence ariſes. . 


The definition of a demurrer to evidence, 


I will take from the caſe of Cocłſedge and 


Fanſhaw, reported in Douglaſs 114. There 


Mr. 


reeman, 
againſt 
Boyle. 
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1788. Mr. Wood, of counſel againſt the demurrer, gave 
— 2 definition, which was ſanctioned by the four 
pee, © judges. Therefore I will fay, that “a demurrer 
— 4 to evidence admits all — of fact which a 
Boyle. jury might find; and only brings the decifion 
upon the inference in point of law, from thoſe 
facts, before the court.“ I adopt that defini- 
tion not only beeauſe it received the ſanction 
of the judges, but alſo becauſe he ſupports it 

by the — convincing reaſon, and in ve 

few words; Were it otherwiſe, fays he, a 

rty might, in every caſe, take away the tri- 
al of the eauſe from the jury, and veſt it in 
the court.“ The definition of a demurrer to 
evidence I have introduced here only for 
ſake of method. I ſhall have occaſion to 
recur to it again preſently, and INES e doc- 
trine. 

Secondly, as to the facts which are incon- 
trovertably admitted by the demurrer, and 
make out a prima facie title in the leſſor of the 
plaintiff—Theſe are the ſeiſin in fee of the 
lands in the declaration, in Bellingham Boyle 
in 1739. The demife of them in that year to 
William Freeman, for 99 years, determinable 
on the death of the [longeſt liver of three 
lives. The poſſeffion in the tenant continued 
down to the year 1781, when Jane Free- 
man was diſpofſeffed under an execution of an 
habere. One of thoſe lives ſtill in being. The 
right to the benefit of the leaſe, veſted in the 
leſſor of the plaintiff. There is immediate and 
direct evidence of theſe facts. It therefore ne- 
ceſſarily follows, on the demurrer to evidence, 
that the plaintiff hath maintained the iſſue 
prima facie. 


N The 
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The third conſideration is, whence does 1788. 
the defence ariſe? It muſt neceſſarily ariſe outkꝛ 
of ſome part of the evidence given by the plain- x 1 
tiff. It ariſes out of the leaſe itſelf. It was again 
contended, in ſupport of the demurrer, that e. 
there was a breach of the condition, (which I 
have recited verbatim,) and conſequently a for- | 
feiture of the leaſe; in as much as there was | | 
not any, or not ſufficient evidence given, of an 
actual ſurrender by deed, either abſolute or 
conditional, in purſuance of the condition, 
within twelve months (or at all) after the 
death of either of the cęſtui gui vies, though 
one of them, it is proved, died in 1759, and 
another in 1764. To this objection, ſeveral 
anſwers have been offered by the counſel for 
the plaintiff. They have argued, that the con- 
dition is repugnant to the grant, and therefore 
void. That, ſuppoſing it is not void, there 
was evidence ſufficient to ſhew a waver of the 
forfeiture. That the acts of the leſſor amount 


- 
— — ͤ̃ > - 
r —ꝛ—̃ — 


ö 
, to a confirmation of the grant, or to a new 
„ ant. Other gentlemen contend, that there 
) is evidence to go to a jury, of a performance 
* of the condition, that is, of a ſurrender, or of 
: what amounts thereto, namely, a waver of the 
4 condition before a breach. And it has been 
A further ſaid, that there is a prima facie title in 
n the leſſor of the plaintiff; that the defendant 
1 has not given any evidence of a breach, and 
e that the court cannot preſume one. | 
d As I found my opinion on the ground, tha 
"I there was evidence to go to a jury of a per- 
e, formance of the condition, or of what muſt 
le be conſidered as tantamount thereto, i e. 2 
8 waver antecedent to the breach of the conditi- 
he 


on; 
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on ; I do not think myſelf bound to give a de- 
cided opinion upon thoſe other points. Howe: 
ver I will mention what is the inclination of 
my mind, with reſpe& to each of them: Firſt, 
as to the objection to the condition, of its be- 
ing void for repugnancy. The term demiſed, 
is for 99 years, determinable on the fall of 
three lives; and the condition being by the 
ſame indenture, the words of it are the words 
of both parties, and it makes part of the evi- 
dence, upon which the plaintiff reſts his title. 
'The agreement 1s, that the leflee ſhall, within 
a certain time after the fall of a life, make an 
abſolute, or a conditional ſurrender ; and if 
the leſſor ſhall accept the ſame, he ſhall, on. 
payment of a fine, execute a new leaſe of 99 
years, determinable on three lives, one life 
to be inſerted in the ſtead of the life fallen; 


or if the leſſor ſhall, for three months, refuſe to 


accept it, the ſurrender to be void, and the 
leflee to hold for the reſidue of the original 
term of 99 years. A ſurrender may be made 


upon a condition precedent or ſubſequent. 


This is laid down in Sheppard's Touch, 307. 
But he takes a diſtinction between eſtates for 
life, and terms for years; in the caſe of the 
former, the ſurrender muſt be by deed; in 
the latter, he doubts whether it muſt be by 
deed, or may be without deed. Here the aQs 
to be done by the tenant, are in his own pow- 
er, and therefore the performance of the con- 
dition is not impoſſible; neither does it tend 
to annul, or to abridge the original grant; 
for if the leſſor accept the ſurrender, he is to 
execute a new leaſe, which will be an exten- 
ſion of the term: but if he refuſe to accept the 
ſurrender, the tenant holds for the reſidue ow 
| t 
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the original term, and the ſurrender becomes 1788. 
void. A queſtion has been made: What in Cann 
tereſt remains in the leſſee during the three Seon, fte of 
months after the ſurrender, the time allowed 3 
to the leſſor, either to accept or to refuſe? To Boyle. 
this I anſwer: He holds under the old leaſe. 
The ſurrender is not compleat, until it is ac- 
cepted, Shep. Touch, 307. Here the leſſor 
cannot accept the ſurrender, otherwiſe than 
by the execution of a new leaſe; and if he re- 
fuſe for three months, the ſurrender is void, 
and the tenant is to hold under the original 
leaſe; ſo that the terms of the condition, pre- 
ciſely follow that doctrine; the ſurrender being 
conditional. This condition, therefore, not 
3 to me to be impoſſible, or contrary 
to the eſſence or nature of the leaſe; and the 
performance on the part of the leſſee, not 
tending to annul or to abridge the leaſe; nor 
being either malum prohibitum, or malum in ſe, 
I think the court is to expound it, ſo as to car- 
ry the intention of the parties into execution 
as in all caſes where ſuch expoſition does not 
militate againſt any eſtabliſhed principle of law; 
and here the condition tending to create an : 
eſtate, and not by poſſibility to deſtroy it, is 
to be performed as near as may be to the con- 
dition, and the intention of the parties; ac- 
cording to Co. Lit. 219. 
2dly. Suppoſing the condition not void for 
repugnancy. Is there evidence of a waver of 
the forfeiture ? This being a term for years, 
to which the condition is annexed : the breach 
of it makes the leaſe abſolutely void. Were 
the condition annexed to a freehold, the 
breach would not make the leaſe void ; but 
only voidable. An entry would be neceſſary to 


take 


f 
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1788, takeadvantage of it. This is laid down in C6. 
li.. 214, where the reaſon of the diſtinction 
Sexton, nes ot is given, Viz. that a leaſe for years may be- 
again} gin without ceremony, and ſo may end with- 
qt le. out ceremony; but an eſtate of freehold can- 
| not begin or end without ceremony.” This 
diſtinction, if well attended to, will reconcile 
| | ſome authorities, which have been cited out of 
| | Cowper and other books, as to a waver of a 

| forfeiture, and as to the doctrine of confirma- 
tion. The principle J go upon, is, that where 
a forfeiture is compleat, there can be no waver 
of it. The caſes I have mentioned of a term 
for years, and a freehold, will ferve to illuf- 
trate this. Where a condition is atinexed to 
TH the former, upon the breach of which the 
=s leaſe 'is to become void, when the breach 
| happens, it works a forfeiture eo in/tante. 
The forfeiture is then compleat, without entry, 
and there can be no waver. But where the 
condition is annexed to a frechold; (in which 
cafe an entry is neceſſary, in order to take ad- 
| vantage of the breach;) there may be a waver 
| after the breach and before entry ; for until an 
Þþ entry be made, the forfeiture is not compleat. 
The caſe of Goodright, leſſee of Walter, v. Da- 
vids. Cowp. 803, when well conſidered, will be 
found to turn upon this diſtinction that I have 
taken. It was the caſe of a leaſe for 21 years, 
with a covenant on the part of leflee, not to un- 
derlet without the conſent of the leſſor, with 
a power of re-entry in cafe of a breach. There 
re-entry was neceſſary to compleat the forfei- 
ture. The leflee underlet, without the con- 
ſent of the leſſor, who nevertheleſs, knowing 
of ſuch underletings, received rent from his 
leſſee. Lord Mansfield fays there, © to _ 

ruc 
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ſtrue this acceptance of rent, due ſince the 1788. 
condition broken, a waver of the forfeiture, is 

to conſtrue. it according to the intention of the ene dens of 

parties. Upon the breach of the condition, = wry 

the landlord had a right to enter. He had full ork. 

notice of the breach, and does not take advan- 

tage of it.” Now does this militate againſt the 

principle I have laid down? The leaſe was not 

void till entry: an act was neceſſary to be 

done by the landlord, to compleat the forfei- 

ture: it was not compleat till he had entered. 

The determination in that caſe by Lord Mans- 

feld, does not go one iota beyond the doctrine 


in Co. Lit. 211. 


Having eſtabliſhed, that the forfeiture ari- 
ſing upon the breach of a condition annexed to 


: a term for years cannot be waved after the | 
: breach; I think, it follows, that ſuch a leaſe 
> having become abſolutely void by the breach, | 
> cannot be afterwards confirmed. That what | 
n is void may yet be confirmed, cannot be ſup- | 
C ported without deſtroying the diſtinction be- 'Y 
r tween void and voidable. The counſel for | 
n the plaintiff, ſaw this, and therefore followed 
t. the example of the counſel in England, in a 
4 caſe which was cited, (Doug. 52.) and combat- 
© ed the diſtinction between void and voidable, 
VE arguing that it was founded on miſtaken rea- 
8, foning. But as that diſtinction (which is laid 
n- down in Peznant's caſe, 3 Co.) has held from 
th Coke's days to the preſent ; and it is decided in 
TE the caſe of Goodright v. Humphrys, reported 
. in a note in Doug. in leſſee of Simpſon v. Butch- 
8 er; and even in that very caſe of leſſee of 
ng Simpſon v. Butcher, Lord Mansfield ſays— That 
his there can be no confirmation of a thing abſo- 
= lutely void ; I ſhall not dwell longer on this 
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part of the eaſe. In the caſe laſt cited, Lord 


—— Mansfeld makes a diſtinQtion : he ſays there 


Sexton, leſſee of 


Freeman, 
againfl 


Boyle. 


could be no confirmation of a thing abſolutely 
void; but that the acts of the leſſor might ope- 
rate as a new grant. The counſel here have 
endeavoured to avail themſelves of this diſ- 
tinction. The only caſe that was cited in ſup- 
port of it, is that of Goodright, leſſee of Carter 
v. Straphan, Cowp. 201. See whether that 
caſe can at all be applied to the preſent. A 
mortgage, in form of a leaſe, was made of a 
ſeme covert's eſtate, by the huſband and wife. 
After the huſband's death, the deed being in 
the poſſeſſion of the mortgagee, the widow 
directs the tenants to attorn to him ; ſettles 
with him for the rents, ſtiling him mortgagee ; 
and did not queſtion his poſſeſſion for many 
years. The mortgage was held abſolutely 
void on the death of the huſband ; but it was 
held that the acts of the widow amounted to a 
re-delivery, (the deed being in the hands of 
the mortgagee, and the original delivery by 
her being void ;) on the authority of Co. Lit. 
36, as a deed may be delivered without 
words, ſo may it be delivered by words, with- 
out any act of delivery ;” and of Perkins. ſect. 
154, © If the firſt delivery take any effect, the 
ſecond delivery is void. But if a married wo- 
man deliver a bond or other writing as her 
deed, this delivery 1s merely void, and there- 
fore if after the death of her huſband, ſhe, be- 
ing ſole, deliver the ſame deed again as her 
deed, the ſecond delivery is good and effectu- 
al.“ I now proceed to conſider the laſt ground 
upon which the counſel for the plaintiff have 
replied to the defence ſet up by the defendant, 
and to which Mr. Wolfe has almoſt entirely con- 
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fined his argument. He contended that there 
was evidence to go to a jury, either of a wa- 
ver of the condition, before it was broken; Sexten, leſſes of 


or of a performance, that is, that there was a 
ſurrender made by the tenant in purſuance of 
it. And it is on theſe grounds I found my 
judgment. That there may be a waver after 
a breach, where entry is neceſſary to take ad- 
vantage of it, cannot be denied ; Co. Lit. 211. 


B. is direct to the point, If the condition be 


broken for non-payment of rent, yet if the fe- 


offor roy, an aſſize for the rent due at that 


time, he ſhall never enter for the condition 
broken, becauſe he affirmeth the rent to have 
a continuance, and thereby waveth the condi- 
tion.” Another caſe there, is, if the feof- 
for accept a rent due at a Gy after, he ſhall 
en, becauſe he 

thereby affirmeth the leaſe to have a continu- 
ance.” But there entry was neceſſary to take 
advantage of the breach ; for if. the forfeiture 
had been compleat, there could be no waver 
of it. Inthe preſent caſe, entry not being ne- 
ceſſary to compleat the forfeiture, (the condi- 
tion being annexed to a term for years,) the 
evidence mult go to a waver antecedent to the 
breach, and it will be neceffary in this part of 
the caſe, to attend cloſely to the nature of a de- 
murrer to evidence. It admits all matters of 
fact, which the jury might find; not only the 
matters given in evidence, but alſo thoſe which 
a jury might infer from them. In Cockſedge 
and Fanſhaw, the queſtion was, whether free- 
men factors had a right to take to their own 
uſe, the farthing duty on corn conſigned to 
them; and that depended on the queſtion of 
uſage or cuſtom. Lord Mansfeld's words are, 
| + What 
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1783, © What is brought. before the court on this 
— demurrer? not a queſtion, whether the evi- 
Sexton, lefſee of dence was ſufficient to ſatisfy the jury of the 
again fact of the cuſtom ; for by the demurrer, the 
one. defendant admits every fact which the ju 
could have found upon the evidence.“ Tho e 
of J. Aſhur/t are, There was ſufficient to be 
left to a jury, and that is all that is requiſite.” 
J. Buller's are, It is the province of the ju- 
ry alone, to judge of the truth of facts, and 
the credibility of witneſſes, and the party can- 
not, by a demurrer to evidence, take that pro- 
vince from them, and draw it ad aliud examen. 
So that in this caſe, if there was any evidence 
to go to a Jury of a performance of the conditi- 
on by the leſſee, or of a waver of it by the 
landlord before a breach, I am warranted to 
ſay that this demurrer muſt be overruled. One 
gentleman, (Mr. Frankland) has very ingeni- 
ouſly illuſtrated this caſe, by ſuppoſing this 
evidence and demurrer, not to have been on 
the trial of an ejectment, but of an iſſue to try 
whether the leflee had performed the condition; 
or whether the landlord had waved it before a 
breach. I ſay, that in ſuch a caſe, if the evi- 
dence here were ſufficient to go to a jury, of 
thoſe facts, the demurrer ought to be over- 
ruled. But was not the continued uninter- 
rupted poſſeſſion, from the year 1759, down 
to the year 178 1 (20 years after the en cęſtui 
gui vie died, and 17 after the death of the ſe- 
cond ; upon the death of each of whom, a for- 
feiture might have incurred)—1 ſay, was not 
this continued poſſeſſion, evidence to go to a 
jury, to ſhew that the Ie had 1 a ſur- 
render by deed, and an engroſſed draft for the 
execution of a new leaſe, purſuant to the terms 


of 
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be evidence of it, how much ſtronger is it, i 7 | 
we conſider the terms of the covenant ; that it Sexton, leilee of 


was optional in the leffor, whether he would 


accept the conditional ſurrender, and if he did 


not, the tenant was to bold under the origi- 
nal leaſe. The tenant has held agreeably, ei- 
ther to a refuſal by the landlord to renew, or 
to his agreement to accept the ſurrender. Since 
the leflor had not, for ſo long a time, taken 
ſteps to avail himſelf of a Rescue; is not 
this evidence to go to a jury, that there had 
not been any forfeiture ? that is, that there 
had been a ſurrender in due time, or a waver 
of it ? But what if it can be ſhewn, that the te- 
nant held under the original leaſe after the fall 
of the two lives ; was not that evidence to go 
to a jury, of a performance of the condition? 
l fay there was ſuch evidence. The evidence 
of this was, that the rent and all arrears there- 
of, were actually paid to and accepted by the 
defendant, to Michaeimat 1473; and I muſt 
preſume that that was the rent reſerved under 


- the leaſe. This at leaſt was evidence to go to 


a jury, that he held under that leaſe, (fer 
would they not have been warranted to infer 
that the rent paid was the rent reſerved in the 
leaſe of 1739 ?) and conſequently is it not evi- 
dence of a continuance of it; which excludes 
all idea of forfeiture. Is there not alſo evi- 
dence, 'to go to a jury, that renewal fines were 
accepted after the ſuppoſed breach of the con- 
dition? There is direct evidence to this effect. 


In 1773, Jane Freeman by letter demanded . 


of the defendant, the ſon and heir of Belling- 
ham Boyle, a renewal, and tendered the rents 
and fines then in arrear, 400ʃ. being due by 


the 


eeman, 
again 
Foyle, 


of the proviſo ? But if this abſtractedly taken, 1788. 
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the repreſentatives of Bellingham Boyle, to her 


—— as execcutrix of William Freeman, He anſwer- 


Sexton, leſſee of ed 


Freeman 
againſt 
Boyle, 


„that he would write to Dublin for his pa- 
pers, and on receiving them would comply 


with her demand.” He does not make any 


objection. He does not ſay to the tenant, I 
will not renew, for your leaſe has become void.“ 
On the contrary he makes a peremptory pro- 
miſe to renew, Is there not evidence to go to 
a jury that he retained the 4001. in his hands 
for renewal fines ? If he were ſatisfied to take 
the fines, and to execute a renewal, is not 
that ſtrong evidence to ſhew that he conſidered 
that there had not been any breach of the con- 
dition, and is it not ſome evidence that the 
leſſee in 1759, and in 1764, had performed 
the requiſites? Conſider that twenty five years 
had elapſed from the fall of the firſt life, to the 
ejectment, and twenty years from the fall of 
the ſecond, and therefore difficult to adduce 
more direct evidence of a ſurrender. The 
deed of ſurrender itſelf, muſt have remained in 
the poſſeſſion of the landlord, and the leſſee 
might have tendered it, when no witneſs was 
preſent. All this evidence is alſo made uſe of, 
to ſhew that before the breach, the condition 
had been waved: and ſome part of it, when 
ſo applied, would have aid from other cir- 
cumſtances. There was no condition in the 


original grant, or in the two former renewals; 


this extraordinary clauſe is firſt introduced in 
the leaſe executed in 1739. The object of it 
was, that the leſſor might be appriſed of the 
fall of each life, for the ſake of the fines, and be- 
ing ſafe in that re pect, he might wave the con- 
dition. 8 ; 
1 
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If theſe facts, ſeparately ar collectively, 
amount to any evidence to go to a jury, of 
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either a performance or waver, this demurrer * leiſee of 


cannot be ſupported. But it has been ſaid, 
that defendant's letter containing a promiſe 
to renew is not an execution. This I admit; 
but if there is evidence either of a perform- 
ance or a waver of the condition, . plaintiff is 
intitled to recover without a renewal, one of the 
lives in the leaſe of 1739 being in e, and this 
letter is applied as ſuch evidence. It was ob- 
jected that the old leaſe itſelf was given in 
evidence, by the plaintiff. To this I anſwer: 
It ſupports the title, ſuppoſing that the tenant 
was not guilty of a breach, or that there was 
a waver ; one of the lives in that leaſe being 
alive. D =: 

The queſtion ultimately comes to this,---ſup- 
poſing that inſtead of demurring to this evi- 
dence, the counſel for the defendant had urged 
the judge who tried the cauſe, to call the 
plaintiff--- whether the judge would have been 
juſtifiable in taking upon him to reje& this 
evidence, as altogether inapplicable to ſup- 
port the title, upon this iſſue, or ought to 
have told jury. © Here is a prima facie title 
in the plaintiff; but then, there is a condi- 
tion annexed to the leaſe, which if not per- 


formed or waved, annuls it; therefore, to 


find for the plaintiff, you muſt be ſatisfied 
either that the tenant did within twelve 
months after the fall of each life make a con- 
ditional ſurrender, and tender the fine and 
an ingroſſed draft for a new leaſe, or that, 
within that time, the landlord had waved that 
ceremony. But if you are of opinion that 
the tenant has not done what he could in per- 


formance 
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formance of the condition, and that the leflor 
had not waved the formal ſurrender, you are 
to find for the defendant? In my opinion, 
if he had not let the evidence go to the jury 
in this manner ; but had nonſuited the plain- 
tiff, he would have acted inconſiſtently with 


his duty as a judge: and I do think that in 


allowing this demurrer, we would act directly 
in contradiction to the doctrine of ſuch de- 
murrers laid down in Douglaſs. 

Note, Baron Metge in ſtating the evidence 
obſerved that Fane Freeman's being put out of 
poſſeſhon in 1781 by an Habere, was a ſingle 
naked fact, unaccompanied by any circum- 
ſtances, from whence any inference as to evi- 
dence could be drawn; that none had been 
attempted by the counſel ; that it did not ap- 
pear, who was leſſor of the plaintiff in that 
ejectment; or on what ground it had been 
brought; that it might have been for non- 
payment of rent; that therefore he would 
take no further notice of that piece of evi - 
dence. f 

Baron Hamilton. I deliver my opinion on 
this demurrer with great diffidence, as I muſt 
upon all occafions, where I am ſo unfortunate, 
as to differ from my learned brethren. | But 
it is my duty to deliver my opinion, be that 
what it may. MON 

From the matters appearing on this record, 
the plaintiff attempts to ſupport bis title on 
three grounds, The firſt is, that the proviſo 
or condition is repugnant and inſenſible, and 
therefore void; and conſequently, one life 
being ſtill in being, the leſſor of the plaintiff 


* 


has a right to recover, under the leaſe exe- 


cuted in 1739. But I ſee no ſuch grounds for 
: impeaching 


KING's COURTS, DUBLIN« 


impeaching this condition, It had a reaſon- 
able object. It was for a convenient and pro- 
per purpoſe. The meaning of it in effect Seton leſſes of 


was this---. The landlord ſays io the tenant, 
e you ſhall have a renewal, but it ſhall be up- 
on particular terms; you ſhall always hold, 
if at all, under a leale ſimilar to the preſent, 
and therefore you ſhall either ſurrender abſo- 


* Jutely, or, if you deſire a renewal, you ſhall 


do ſome act on your part; you ſhall ſurrender 


conditionally, within twelve months after the 
fall of a life; and tender an ingroſſed draft 


of a leaſe of a ſimilar import with the preſent, 
together with a renewal fine of 221.” There 
is nothing in this unreaſonable or repugnant 
therefore I think we may diſcharge the caſe 
of the objections to this proviſo, on the 
ground of its being unreaſonable, repugnant 
and void. I have only to obſerve, that I think 
ſuch a condition in a deed, a proper ſubje& 
of a demurrer to evidence, in order to brin 
the queſtion on the import of it before the 
court. Some of the books ſay that where 
viva voce evidence only is offered, the party 
ſhall not be compelled to join in a demurrer to 
ſuch evidence. | 

I now proceed to conſider the nature of a 
demurrer to evidence. In that caſe in Dou- 


glaſs's reports, Lord rs nt ſays, it ad- 


mits every fact, which the jury could have 


found from the evidence.“ Buller J. ſays, 


* might have found.” I agree to this defini- 
tion of a demurrer to evidence : but then it 
muſt have a reaſonable interpretation. It can- 
not be ſaid that a demurrer to evidence ad- 
mits facts which the evidence was not offered 


to prove, or thoſe which it has a tendency to 
diſprove. 


I now 
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1788. I now go to the other two 1 upon 
— which the plaintiff relies. The ſecond is, that 
Sexton, leffer of from the evidence it appears that the benefit 
again of the forfeiture was relinquiſhed and the 
boyle. leaſe confirmed, I freely acknowledge, that 


if this were a caſe, where the leaſe was ca- 
pable of confirmation, there is abundance of 
evidence, that would amount in law to a con- 
firmation of it. But there is nothing better 
known, than that a term for years may begin 
and end without ceremony; that the words 
„to ceaſe and become void” have efficacy to 
determine ſuch a leaſe inſtanter, upon the 
condition being broken; and that it cannot 
be confirmed or reſtored by any acts, ſuch as 
appear or are contended for in the preſent 
caſe. This matter is well diſcuſſed in Douglaſs 
50. As to what has been ſaid, of acts amount- 
ing to a redelivery; the cafe in Cowper on 
that point is materially different from the pre- 
ſent. There the delivery of the deed of de- 
miſe, being a mortgage, was abſolutely void, 
as againſt the wife; and therefore it was ca- 
pable of a redelivery. But here there is no 
objection to to the capacity of the parties. 
The deed has had its operation; has become 
functum officio : and to let it up again, would 
be reſtoring it, in all its parts and with all its 
defects. 

The great principle and ruling confidera- 
tion determining my opinion, is, that a de- 
murrer to evidence admits every thing the 
evidence was adduced to prove; if ſuch might 
be inferred or found from it; but not facts, 


. which it was not adduced to prove, or which it 


has a tendency to diſproye. In my judgment, 
| it 
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it is here the fallacy lies; all the evidence 1788. 
was adduced or offered to ſupport the leaſe on won 
the ground that the forfeiture had been wav- ee of 
ed, and the leaſe confirmed. The evidence againf 
| ſpent itſelf intirely in that way, or on that 30% 
ground ; and it appears to me, that the inge- 
nious application of it now contended for, 
was an after thought taken up by counſel. 
The third ground is, that evidence was 
given from whence the jury could or might 
have inferred, that the terms of the condition 
had been complied with, that is, that the 
tenant had tendered a deed of conditional ſur- 
render within twelve months after the fall of 
each life, and had tendered an engroſſed draft 
of a leaſe, of a ſimilar import, together with 
the renewal fine; but that the landlord had 
refuſed to renew, and therefore the term had 
become abſolute for the reſidue of the 99 
years. Or they might have found and infer- 
red, it is ſaid, that the landlord had prevent- 
ed the tenant from complying with the terms 
of the condition. Let us conſider the two 
different propoſitions. Firſt it is ſaid, that 
by various acts on the part of the landlord, 
the benefit of a forfeiture had been waved. 
Does not that admit and neceſſarily import, 
that the condition had been broken? The 
ſecond is, that the condition had been per- 
formed, which is directly contrary to the for- 
mer; and yet it is contended that this evi- 
dence would ſupport theſe contradictory pro- 
poſitions. The firſt piece of evidence was the 
leaſe of 1739, reciting the former renewals, 
and the circumſtances under which they were 
made. The renewal in this leaſe is not ex- 
actly ſimilar to the former. It appears indeed 
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from them, that the condition had never been 

ſtrictly complied with. Nay, that very re- 
newal in 1739 being made after the fall of 
two lives, ſhews that it had not been complied 
with. But is that any evidence to ſhew that 
the ſubſequent breaches were diſpenſed with ? 
Another piece of evidence was that Jane 
Freeman, the leſſee, continued in poſſeſſion, 
until the execution of an Habere in 1781. 
This is a fact not very favourable to the 
title of the leſſor of the plaintiff, How is 
the effect of this to be done away? It is 
ſaid that it does not appear who. was the 


leflor of the plaintiff in that ejectment; that 


it might have been for non-payment of rent. 
But I ſay, it follows from what appears on 
this record, that the defendant here was the 
loſſor of the plaintiff in that ejectment. For 
this ejectment ſhews him to be now in poſ- 
ſeſlion of the lands. But what makes it 
ſtronger, is, that on this record the title to the 
inheritance and to the term, for a great way 
back, is ſet out; ſo that it could not by any 
reaſonable intendment be preſumed there was 
any other claimant of theſe lands; but then 
the deed executed by defendant's father is 
given in evidence, which could not be, if the 
plaintiff had been evicted by a ftranger. But 
2dly, if it had been for non-payment of rent, 
the intereſt in the leaſe muſt by this time have 
been gone. And ſuppoſe the tenant had been 
evicted by ejectment for non-payment of rent; 


is not the poſſeſſion, upon payment, to be re- 


covered by another ejectment? But this is 
not brought upon that ground. 
The next piece of evidence is, that one 


of the cgſtui qui vies in the old leaſe of 1739, 
| is 
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is ſtill living. Now what comes here out of 
the mouth of the plaintiff himſelf? I do not 
claim, ſays he, by virtue of a renewal, or on 
the ground of the term having become abſo- 
lute for the reſidue of the 99 years, by a per- 
formance of the condition on my part; but 
under the old leaſe. ch | 
The next piece of evidence, is the applica- 
tion made by Fane Freeman, to the defendant 
in 1773. Take notice, here was a tender of 
the fines, (in the plural number) ſo that nei- 
ther the fine due on the fall of one of the lives 
in 1759 ; nor that on the fall of another in 
1764 had been paid. Are we to infer from 
this piece of evidence, that the fines had been 
tendered before? no! the contrary is to be in- 
ferred. There is further ſtrong evidence, 
from the proofs on the part of the plaintiff, 


that no legal tender was made. The letter 


fays, © the ſum of 400. being due from the 
repreſentatives of Bellingham Boyle, to her as 
executrix of Milliam Freeman. This ſhews 
that it was a debt due, and had been fo all 
along, by Bellingham Boyle to William Freeman ; 
and therefore ftrong preſumptive proof that no 
particular tender was made within the time. 
This might be a very good ground to goupon 
in a Court of Equity ; and the anſwer refers to 
that very claim, and to that only ; but that 
was not what, in a court of law, we can fay 
is a legal tender. The laſt piece of evidence 


is the payment of all rents and arrears to the 


defendant, to and for Michaelmas 1773. If 
I am right in my opinion, as to the Habere ex- 
ecuted in 178: ; it intirely takes away any 
weight that this piece of evidence might other. 
wile have ; but independently of that matter ; 


although 
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1788. although the acceptance of rents would have 
—— confirmed the leaſe, were it an intereſt 


$exton, leſſes of 


capable of being ſet up; yet here the leaſe 
had become abſolutely void, and was incapa- 
ble of confirmation. Therefore, what has been 
ſaid on the ground of confirmation, though it 
might have done very well in a court of equi- 
ty, is not of any weight in a court of law. 
 _ , Upon+the whole, I am of opinion, that the 
evidence can only be applied to ſhew, that by 
various acts on the part of the defendant, he 
meant to confirm the leaſe, and not to take ad- 
vantage of a breach of the condition. But that 
will not do in a court of law. I therefore 
think, that the judge at the trial, would have 
been well warranted in non-ſuiting the plain- 
tiff; for he might ſay to him, admitting all the 
matters which you have given 1n evidence to 
be true, yet the law is againſt you. | 
Telverton, Ch. B. This is a demurrer to 
the evidence offered by the leſſor of the plain- 
tiff, in an action of ejectment. If the leaſe 
proved on the trial by the plaintiff, were a 
common leaſe for 99 years, if any one of three 
lives ſnould live ſo long, with an ordinary co- 
venant for renewal, his title would be unqueſ- 
tionable, one of the lives being ſtill in being. 
But it is contended, for the defendant, that in 
the leaſe is contained a condition, which 
makes it void, on the leſſee's not performing 
certain acts on the fall of each life. To this 
the plaintiff anſwers, that the condition is re- 
pugnant, inſenſible, and impracticable; yet 
if it be a practicable condition, that there was 
ſufficient evidence to go to the jury, that the 
leflee performed it; or if not, that the leflor 
himſelf hindered him; and it is clear law, that 


S AS 20 rw fanny . 
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if a landlord prevent a covenant from being 
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performed, he cannot take advantage of the wy 
non- performance, Co. Lit. 206, Doug. 659, S**2", leſſee of 


where this doctrine is well laid down and ex- 
pounded. I do not fay that it appears that the 
evidence was given eo intuitu, nor do I think 
it neceſſary it ſhould. My brother Hamilton 
ſays, that if it does not appear that the evi- 
dence was given eo intuitu, it cannot be taken 
that it was; but I cannot agree with him, for 
in an action for money had and received, or 
in an ejectment on the title, where the caſe is 
not ſtated in the pleadings, it can never appear 
on the record quo intuitu the evidence was 
given; but in every other action it does, be- 
cauſe the caſe is ſtated in the pleadings. This 
was extremely well illuſtrated by Mr. Frank- 
land, by recurring to the antient form of plead- 
ing in ejectment before it was reduced to its 
preſent conciſe fictitious form. Formerly, if 
this ejectment had been brought, plaintiff 


muſt have declared on his title by the leaſe. 


Defendant would have pleaded, that there was 
a condition in the leaſe, and that it had been 
broken. Plaintiff might have replied, that he 


performed it, or that defendant hindered him. 


Iſſue might have been joined on either fact, 


and then it would have appeared quo intuitu 


the evidence was offered. But in the preſent 
form of ejectment, where the title is not ſet 
out in the pleadings and drawn to iſſue on a 
particular fact, and in an action for money 
had and received, this cannot be the caſe. 1 
am therefore warranted in ſaying, that in ſuch 
ations we are to take it that the evidence 
goes to every thing that the plaintiff ſeeks by 
his action. Let us conſider: this condition. 

G g The 
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The ſubſtance of it is, that on the fall of any 


olf the three lives, the tenant is within twelve 
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months after to ſurrender his leaſe, but at his 


option, whether abſolutely, or on condition 
that if it be not accepted and a renewal exe- 
cuted, the ſurrender fhall be void, and the 
leaſe ſtand. I will not ſay that the condition 
is inſenſible or repugnant : there is no occaſi- 
on, being of the opinion that I am on other 


grounds: but I will ſay that it requires no 


common degree of ingenuity. to make it out, 


and conſtrue it into a ſenſe that is rational and 
practicable. I have ſtated what may be the 


conſtruction, but it may bear another, namely, 


that by the ſurrender the leaſe ſhall be void, 
and out of its. aſhes, ſpring anew one; for in 
default of the renewal by. the landlord, the leſ- 
ſee is to hold to the death of the longeſt liver 


of the three lives, and thence for the reſidue 


of the 99 years. The tenant's intereſt becomes 
abſolute for the reſidue of the term, and is no 
longer determinable, as before, on the fall of 
the three lives; ſo that it will not be the old 
leaſe, but a new one ſpringing out of its aſh- 
es. I ſhallnot ſay what the conſtruction ought 
to be: but one thing appears clearly on the re- 
cord; That the parties themſelves, felt a dif- 
ficulty how to conſtrue the condition, and con- 
ſidered it, and fo did the court of Exchequer, 
(upon a petition preferred to them under the 
act for renewing leaſes, where the landlord is 
a minor,) as an ordinary covenant , for renew- 
al. The leaſe executed in 1739, contaitis a 
recital of the old leafe of 1669, for 99 years, 


| determinable on the fall of three lives, with 
a covenant for renewal for ever in the ordina- 


ry way, That being by indenture, and — 
words 


0 
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words and act of both parties, is evidence 


* 


it. But it is ſtill ſtronger; for the leaſe re- 5* 


cites the renewal in 1717, without any previ- 
ous ſurrender ; and another in 1727, by or- 
der of this court, under the ſtatute, without 
any ſurrender, and in the ordinary way; fa 
that the ſurrender does not appear to have been 
conſidered neceſſary to the renewal, nor the 
omiſſion a forfeiture, from the making of the 
ern leaſe in 1669, down to the day of the 
trial. I do not mean to ſay that theſe recitals 
would prevent an avoidance of the leaſe of 


1739 by an omiſlion of the ſurrender, or (et it 


up if avoided : but what defendant ſaw his an- 
ceſtors had done before him, it is natural he 
ſhould be inclined to do alſo ; and theſe reci- 
tals are ſtrong to ſhew that they had not in- 
ſiſted on a ſurrender ; but that the landlord 
ſaid to the tenant, you need not ſurrender, 1 
will renew without that ceremony. Then af- 
ter preventing the tenant from performing the 
condition, ſhall he be allowed to take advan- 
tage of the non-performance ? Coupling the 
evidence of the leaſe of 1739 with the acts of 
the defendant, it is impoſſible to ſay what effect 
they would have had upon the jury. My bre- 


ther Metge ſtates the evidence to have one 


tendency. My brother Hamilton ſtates it 'to 
have another, and both have argued upon it : 
but are they the jury? are they to conſider up- 
on it? That is the proper province of the jury. 
They both debate and apply the evidence ; 
yet my brother Hamilton ſays the jury ought 
not to conſider or debate it. He ſays the evi. 
dence goes to rhe old leaſe, which is void, and 
muſt be conſidered as ſpent on that, which 
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ean give no title to the plaintiff,” My brother 
Metge conſiders it as applied to that, which 
does give title to the plaintiff. I agree with 
my brother Metge. Is it proper for the court 
to apply evidence, which does not apply itſelf, 


to deſtroy the plaintiff's title? If it does not ap- 


ply itſelf, the court thould apply it to that, 
which will make a title in the leſſor of the 
plaintiff, elſe we - muſt ſuppoſe that the plain- 
tiff gave evidence, which would damn his, 


own title. It is neceſſary for the plaintiff to 


make out the title of his leſſor, I will therefore 
ſuppoſe the evidence was brought with that aſ- 
pect. | | | 

The evidence was, that William Freeman, 


one of the ce/tui que vies died in 1759; that in 
1764 another died ; but, that a ſurrender was 


made within twelve months, or that any was 
offered and prevented by the landlord, does 
not expreſsly appear. But though it is not 
expreſsly ſtated, the demurrer to evidence does 


in law, not only admit all the facts ſtated, but 


admits alſo every concluſion of fact to be infer- 
red from them. The next evidence is that 
from 1759 to 1781, when Jane Freeman was 
diſpoſſeſſed under the execution of an Habere, 
the tenant was ſuffered to continue in poſſeſſion 
as ſuch, and the rents and arrears d je out of 
the lands on the foot of the leaſe, were paid to 
and accepted by the defendant, until Michael- 
mas 1773. About that time the tenant by let- 
ter to the defendant, demanded à renewal, 
and tendered the fines due, 400/. being then 
due by the repreſentatives of Bellingham Boyle, 
to her as executrix of William Freeman. The 
defendant anſwered that he would comply as 
ſoon as he could get his papers, which he had 

: | not 
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not then with him. It is faid that this is not 1788. 
a tender; at moſt, that it is only an argumen- 
tative one, and that it does not appear that the e es of 
defendant was the perſonal repreſentative of 1750 : 
Bellingham Boyle. But he was his heir, and as Werle, 
ſuch might have been charged with the debt. 
I have a right to take it ſo, and that he was con- 
tented to take a diſcharge thereof inſtead of 
the rents and fines. I may then take it, that 
there was a tender. At all events was there 
not evidence to be left to a jury, to ſhew that 
the ſurrender had been made or waved? If 
theſe fats will not bear this concluſion, that is, 
if ajury might not draw this inference from 
them, they are no evidence at all; they were 
inadmiſſible, and ought not to have gone 
to the jury; and if there had not been a de- 
murrer, the plaintiff ought to have been non- 
ſuited. My brother Hamilton ſays, he would 
have nonſuited the plaintiff, that is, he would 
not have let the jury conſider and apply the evi- 
dence to ſubſtantiate the plaintiff's title, be- 
cauſe he conſidered it differently, and had ap- 
plied it to that which would give him no title 
at all. This, I confeſs, would require an un- 
common degree of courage. If defendant did 
not conſider himſelf bound to renew, why did 
he offer it? Is not that evidence to go to the 
jury, that he did conſider himſelf bound? 
What was to induce the obligation? The per- 
formance of the condition by the tenant. Did 
he object to the want of a ſurrender? no. 
From the time of the fall of the life in 17 59, 
when the forfeiture might have been incurred, 
to 1773, the tenant continued in poſſeſſion, 
and the landlord received the rent. Is not 
that evidence for a jury, that the condition was 
performed ? 
On 
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Sex ton, leſſee of 
Freeman 
againſt 
Boyle. 


CASES DETERMINED IN THE 


Oa this evidence, if I had been the judge 
before whom the action was tried, I 3 d 
have told the jury, If you think the condi- 
tion was not performed, the leaſe is void, and 
you mult find for the defendant. If you think 
it was, you ſhould: find for the plaintiff.“ 1 
ſhould not have thought myſelf warranted in 
ſtopping the evidence from going to the jury, 
by nonſuiting the plaintiff, The judgment 
muſt therefore be that there was ſufficient evi- 
dence to go to the jury to ſupport the iſſue 


on the part of the plaintiff. - This is the opi- 


nion I have at preſent formed. In the argu- 
ment of this caſe, a difficulty occurred to me. 
I conſidered that when a fact is attempted to 
be proved by probability and preſumption ; 


and there is a demurrer to evidence; the 


party offering the evidence ought to call on 
the other to admit it, before he joins in the 
demurrer ; which not having been done here, 
there ought to have been a Venire facias de 
novo: but I have yielded to the opinion of 
my brethren, and haye been helped out of the 
difficulty by the definition of a demurrer to 
evidence in the caſe in Dowglaſs, If I am 
wrong, the novelty of the caſe will*induce a 
writ of error, whereupon the miſtake may be 
rectified, and I ſhall rejoice in it, on my own 
account, and for the ſake of the public. 

In Trinity term 1786, Baron Power apprr- 
Fentling he ſhould be abſent when his brethren 


ſhould give their opinions, delivered his. We 


core nor then preſent, but have ſince been fa- 
vor d with it. 

Power B. If the ſeveral queſtions made at 
bar, were now to be determined, this caſe 
would require great conſideration : it would 

| then 
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then be a caſe of difficulty ; but the real point 
once diſcovered, all the difficulty, I conceive, wu 


% 


muſt vaniſh. The defendant's de 
was reduced to this; the breach of a condition 
in the leaſe of 1739, on the part of the te- 
nant---the forfeiture and nullity of that leaſe 


in confequence of that breach. But if the 


tenant performed that condition, or if, previ- 


ous to any breach, the leſſor did (as no. doubt 


he might flipenlc with the performance, 
there was no forfeiture ; the leaſe did not be- 
come void at law, and there was an end of 
the defendant's defence. The queſtion, then, 
for the conſideration of the court, and the 
jury at the trial if the defendant had not de- 
murred to evidence, was this Did the leſſee 
literally, or ſubſtantially perform the condi- 
tion; or did the leflor previous to any breach 
diſpenſe with the performance? In ſupport 
of the plaintiff's ation evidence having been 
offered and admitted, it was the dyty of the 


judge to leave to the jury thoſe facts, if ſuch. 


there were, from which they could infer either 
that the condition was performed, or the per- 
formance diſpenſed with. If there were ao evi- 
dencefrom which any ſuch concluſion could have 
been drawn, and therefore the forfeiture of 
the term had become complete, the plaintiff 
ought to have been nonſuited. The queſtion 


then is, could the jury from the evidence be- 


fore them, conclude either the one fact, or 
the other? If the jury could have drawn ſuch 
concluſion from the evidence, the defendant's 
demurrer admits it. Cockſedge and Fanſhaw 
fully eſtabliſhes this poſition. That the jury 
could have drawn either the one or the other 
of theſe concluſions from the evidence, no 

| one 
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Sexton, leſlee of 


CASES DETERMINED IN THE 


one who has read and underſtood the evidence, 
as ſtated on the record, can, in my opinion, 
queſtion,----(Here he ſtated and obſerved upon 
the evidence, and added) whether the evidence 
was ſufficient to ſatisfy the jury, that the condi- 
tion was performed or diſpenſed with ; or 
whether the jury ought to have found one 
way or the other, are queſtions now totally 
immaterial. It is ſufficient that the jury could 
and might have found ſo. The ſeveral ob- 
jections, therefore, made in argument, to the 
weight of the evidence, tho'* proper to be 
made at the trial, and fit to be ſtated to the 
jury, are not now for the conſideration of 
the court. As my. opinion therefore is, that 
the jury could from the evidence have con- 
cluded either that the tenant performed the 
condition, or that the leſſor had, previouſly 
to any breach, diſpenſed with the performance, 
there was no forfeiture of the leaſe, and, in- 
dependently of this objection, it being con- 
feſſed that the plaintiff made out a legal title 
to the poſſeſſion, he is now intitled to judg- 
men. | 

-Judgment being accordingly given for the 
plaintiff, the defendant brought a writ of 
error returnable in the Exchequer Chamber.---- 
'The Chief Juſtices delivered their opinions 
to the Lord Chancellor, on Monday the 28th 
of January 1788. | £ 


Lord Earlsfort---{having ſtated the caſe ap- 
pearing on the record, proceeded)---In order 
to ſhew what effect the pleading may have 
upon the rights of the parties in this caſe, by 
the manner in which thoſe rights are 
brought before the court as the facts appear 


upon 
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upon the record, I ſhall firſt make a few ob- 1788. 


ſervations upon the nature of a demurrer to 
evidence; and having diſpoſed of the plead- 5 
ings, I ſhall ad ly, examine the title made by 5 


2 
— 


PP. KEI ran; 9 Fong , 


Sexton leſſee 


the plaintiff below as admitted by the de- of Freeman 
murrer ; and 3dly confider the defence which ts 
is ſaid to ariſe out of the plaintiff*s caſe, un- 
der the head of objeQtions to. the title of the 
defendant in error. 

Firſt, A demurrer to evidence is an iſſue 
upon the matter of law ariſing out of the 
facts proved by the plaintiff to ſupport his 
title. It is in the nature of a general demur- 
rer to the pleading, and ought to go to the 
ſubſtance and legal merits of the caſe. And 
that is the true reaſon why a demurrer to evi- 
dence admits as proved, and lets in every 
thing which may be fairly inferred by the 
jury: and as judges are bound to give judg- 
ment according to the right, if ſufficient mat- 
ter appear upon the pleading; ſo they are, 
ypon a demurrer to evidence, to preſume that 
as much appears and has been proved to ſup- 
port the plaintiff's title (which is impeached 
by the demurrer), as they might have fairly 
interred, if they had been on the jury : and 
this again, becauſe by the parties agreeing as 
to the facts, the jury by the demurrer are diſ- 
charged; the demurrer being to the legal 
conſequences only of thoſe facts. Theſe ob- 
ſervations, at the ſame time that they will, 
I think, have ſome weight in their applica- 
tion to the moſt difficult part of this caſe, 
will ſerve to ſhew why this mode has fallen 
deſervedly into diſuſe, and why it tends not 
lo effectually to the advancement of juſtice, 
as the other various methods which have taken 


place, 
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1788, place, as alſo why in many caſes---(I do not 


include the preſent)---it would not be the moſt 
prudent for the party demurring to adopt ; 
becauſe it leaves to conjecture what might or 
might not have been inferred by a jury; 
which if found fpecially could otherwiſe have 
been preciſely aſcertained, | 

What then is admitted by the demurrer in 
this caſe? The ſeiſin in fee of Bellingham 
Boyle the leſſor in the indenture of leaſe of 
1739. The demiſe by him for 99 years, if 
any of the three lives named in that leaſe 
ſhould ſo long exiſt. A life in that leaſe in 
being at the time of the trial of this eject- 
ment. The right of the tenant to the intereſt, 
if any, under that leaſe; (which tenant was 
leflor of the plaintiff )---and enjoyment under 
that leaſe by him and thoſe under whom he 
derives. A receipt for two fines paid to Bel- 
lingham Boyle, indorſed upon the deed of 
1739. The leflee William Freeman's enjoyment 
for 20 years to his death in 1759. The en- 
joyment by W. Freeman's widow for 22 years 
down to 1781. The death of one of the 
ceſtui-qui-vies in 1764. And all this time no 
adverſe proceeding or attempt to take advan- 
tage of a forfeiture for 17 years down to 
1781, when the leſſor of the plaintiff loſt the 
poſſeſſion by virtue of an . but at 
whoſe ſuit, or for what reaſon, it does not 
appear. A letter addreſſed by Fane Freeman 
the widow of Milliam the leflee, 8 years be- 
tore her death, to John Boyle the heir of Bel. 
lingham, demanding a renewal, and tender- 
ing to him the rent and fines. - John Boy!e's 
having in his hands 400l. as debtor to Jane 
Freeman. John's complying with the demand 

by 
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by promiſe, as ſoon as he could get his papers 
from Dublin. No objection for want of a 
| ſurrender. No objeQion on account of any 
alledged forfeiture. No refuſal of fine or 
rent; and no objection at the trial to any of 
this evidence as irrelevant or impertinent. 
What then were thele pieces of evidence re- 
levant or applicable to? Manifeſtly to raiſe 
a preſumption, that either the ſurrender and 
all things made requiſite previous to the pay- 
ment of the fine, were duly performed, or the 
performance diſpenſed with, and no forfeiture 
incurred. The promiſe to renew, and the 
acceptance of the fine were evidence that every 
thing previous thereto was duly performed : 
and therefore this evidence ſhould have gone 
to the jury, and might by fair inference. have 
raiſed ſuch preſumption in their mind. Would 
it, for example, have been violence for the 
jury to draw theſe inferences---Mr. Boyle is an 
honeſt man: be would not have accepted of 


439 
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Boyie 
againft 
Sexton, leſſee 
of Freeman 
in Error, 


the fine if he meant to avail himſelf of the 


forfeiture. Mr. Boyle is a ſenſible man; when 
he took time to ſend for his papers to Dublin, 
he would-not have promiſed to renew, if he 
had not either diſpenſed with a former ſurren- 
der, or have been conſcious that a ſurrender 
had been made to him. It was eaſier and 
cheaper for the tenant to ſurrender than to 
nominate a life and pay a fine: and if the 
ſurrender had not been made or diſpenſed 
with, the ſame perſon who tendered might 
have ſurrendered and proved both if objected 
to at the time. Let us ſee what is admitted 
on the face of the deed of 7th January 1739, 
the indenture of leaſe from Bellingham Boyle, 
the tenant in fee, The recitals in that deed 


are 
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1788. are the moſt faithful and conclufive evidence 

olf the conſtruction given by the parties, to the 

Boyle deed for near a century from 1669 to 1739; 

Fi... og and which conſtruction ought to give a di- 

of Freeman FeCtion to the court, between the ſame parties 
in Error. and thoſe deriving under them; eſpecially 

where the words are entangled, and the means 

_ uſed by the parties for a certain purpoſe, are 

neither technical nor accurate. The ſurren- 

der, for inſtance, is not to operate as a ſur- 

render, but as a grant. The leafe of 1669 

is recited to be a leaſe for 99 years, provided 

any of the lives therein named ſhould ſo long 

live; and not determinable upon the death of 

each life, unleſs a ſurrender ſhould be made; 

but the ſubſtantial part of the covenant is re- 

cited thus, and ſo the parties underſtood it. 

* In which demiſe is contained a covenant for 

renewal for ever, upon the death of each life: 

and the only condition recited is the te- 

| nant paying 221. upon each renewal within 

12 months after the fall of every life;“ and 

not a word of a ſurrender. The parties un- 

derſtood their own meaning. The leaſe was 

for a term of years, clogged with a condition 

calculated to give the landlord a certain emo- 

lument at ſtated times, and the 221. being the 

object and fruit of the condition in favour 

of the landlord, the ſurrender, which was 

only an antecedent means to oblige the tenant 

to pay, and the landlord to renew, ſeems con- 

ſtantly to have been diſpenſed with, when 

the end of the ſurrender was effected with- 

out it, viz. the new life named and the 

fine paid; and therefore we find it recited 

in the leaſe of 1739, that a renewal was had 

in 1717 by Eleanor Freeman * who was - 

30 tle 
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titled to a renewal”? as is recited; but not 


44t 
1788. 


a word of her having ſurrendered ; \- but ways 


the ſubſtantial part of the covenant is re- 


Boyle, 


ain 


cited in this renewal, viz. © for 99 years, pro- Sexton, — 
vided any of the three lives then named ſhould Freeman, 


Jo long live; The next renewal recited is that 
in 1727, under the ſanction of the Court of 
Exchequer, (ſuppoſed to be had under the ſtat. 
11 Ann. certainly not regularly), and yet in 
the recital of that renewal, though in an ad- 
verſe ſuit, no ſurrender is recited to have been 
made. In the leaſe of 1739 two lives inſert- 
ed, and two fines paid, and no ſurrender men- 
tioned: and yet it is recited to have been ac- 
cording to the original covenant of the firſt leaſe. 
By theſe three renewals then, the parties 
themſelves explain their conſtruction of the co- 
venant, and how it had been carried into ex- 
ecution. The ſurrender was not thought ne- 
ceſſary, if both parties were ready to comply 
with that, which was the object of it, viz. no- 
mination, and payment of the fine by the te- 
nant on the one hand, and renewal by the 
landlord on the other. It would therefore be 
a violent and unjuſt conſtruction in the court, 
againſt the declared intention of the parties 
during almoſt a century, to conſtrue this to be 
a leaſe for 99 years, if any of the three lives 
ſhould ſo long continue, determinable never- 
theleſs upon the death of the firſt ; as the Sol- 
licitor General ſtrongly put it. It is unnecef- 
fary that I ſhould go into any of the learning 
upon void or contradictory covenants, becauſe 
the parties have given this a rational conſtruc- 


tion for a great length of time, but at preſent. 


it would be. ſcarcely decent, after the lords 
have determined that this very covenant, 1n 
| | another 
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1788. another cafe, ſhould be carried ſpecifically in- 
— to execution. I alſo throw out of this caſe 


all learning upon forfeitures once complete, 


Sexton, lefſee of and as to the different conſequences of forfei- 


tures in caſes of freehold; as my opinion is 
grounded pon there having been no forfeiture 
incurred in this caſe. But I think the court 
are relieved from giving any opinion upon this 
covenant, whether the want of a ſurrender 
ſhall create a forfeiture ; though after what I 
have ſtated as to the conſtruction given by the 
parties, it would be an harſh conſtruQtion, to 
ſay that an inſtrument calculated to perpetuate, 
ſhould be conſtrued to annihilate. But upon 
this point, I ſay, I think it not neceffary to 
give any opinion, becauſe npon this demurrer 
the main queſtion I take to be, whether there 
was not evidence to go to the jury, from 
which they might fairly infer, either that there 
was an actual ſurrender, that is, that a ſurren- 
der may be fairly and legally preſumed, or 
that the condition, which requires a ſurrender, 
was diſpenſed with and a forfeiture prevented 
by the act of the landlord : in either of which 
two caſes, I think the leſſor of the plaintiff 
ſhould have recovered. ) 
This brings me to the third point that I pro- 
poſed, the defence ariſing out of this covenant, 
to the landlord, who was the defendant in the 
ejectment, and who took the demurrer. 1ſt. 
It is objected, that in the leaſe of 1739 there 
is a covenant which makes void the leaſe, un- 
leſs there be a ſurrender by the tenant within 
twelve months after the fall of each life, and 
that this being a leaſe for a term of years, the 
: _ forfeiture 


+ Boyle v. Lyſaght and Purdon, adminiſtrators of Wrixon. 
Ante, 135. : 
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forfeiture is complete upon the expiration of 1788. 
twelve months after the death of William Free 
man, one of the lives, in 1764, for want of Ns 
ſuch ſurrender. The anfwer is, (without go- $exton, teffecof | 
ing back into the queſtion, whether the want Freeman 
of a ſurrender calculated 'to perpetuate the : 
term and expreſsly declared by the deed not 
to be intended to operate as a ſurrender, 
could narrow a grant for 99 years, if any of 
the three lives fo long lived to a leafe for one 
life oz/y, and that by a covenant ſubſequent to 
the habendum' for gg years; I will ſuppoſe, for 
argument ſake and to put it moſt ſtrongly tor 
the defendant, that the want of a ſurrender 
ſhould create a forfeiture. I anſwer upon the 
authority of the cafe of Cork/edge againſt Fan- 
ſhaw, Doug. 128,) that there was evidence 
here to go to the jury, who were to judge of 
_ every thing probable, that probably a ſurrender 
was made in 1764, or 1765, within twelve 
months, or that the rent never would have 
been paid and accepted of, as it was proved, to 
x77 3, and that nine years after the defendant 
Jobn Boyle would neither have accepted the 
„ nor promiſed to renew, unleſs he had 
thought himſelf bound, and that a ſurrender 
had been actually made. The deed of ſurren- 
der, if made, was not in the tenant's (the leſ- 
for of the plaintiff*s,) power. The perſon who 
ought to have made the ſurrender, was not liv- 
ing at the trial of the ejectment in 1785. Jane, 
if living, might have been able to furniſh proof 
of a ſurrender: after twenty years a court 
would preſume a previous ceremony loſt in 
its -confequences, namely, the acceptance of 
the fine, and promiſe to renew; it is like the 
caſe of accepting of a new grant, which raiſes a 
preſumption 
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1788. 
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preſumption of a ſurrender of the former, 
But it is ſufficient for me to ſay, that there 
was evidence to go to the jury to enable them 


«af ef to judge of the probability of chat fact, and 


Freeman 
in Error. 


a® a 


from which they might have fairly inferred or 
preſumed, that there was an actual ſurrender 
within the limited time ; the landlord and te- 
nant having both continued: to go on as if 
there had. I do not urge the acceptance of 
the rent as the means of ſetting up a nullity, 
(I know it can not,) but as evidence to ſhew 
that there was no forfeiture ſuffered to incur ; 
for that could not have taken place conſiſtent 
with the landlords ſubſequent conduct, with- 
out an imputation of fraud or folly. But 2dly. I 
will ſuppoſe that the jury neither did, nor could 
have applied the evidence to ſupport a pre- 
ſumption of an actual ſurrender ;. was there 
not ſtrong evidence that the defendant, acting 
in conformity with his anceſtors, and follow- 
ing what ſeems to have been the uniform prac- 
tice of every landlord to this leaſe for 106 
years, prevented a forfeiture, by diſpenſing with 
a part of the condition, which part was merely 
a previous ceremony to enforce what the land- 
lord accepted voluntarily, viz. the payment of 
the fine, and the nomination of a new life; 
and without compulſion . rehewed to the te- 
nant, the object of the covenant being mutu- 
ally attained ? was there not proof that he ac- 
cepted of the fine and the rent, and ſubmitted 
to the nomination of the life, and promiſed to 
renew. Theſe facts are all applicable to ſhew 
that either the covenant was. complied with, 
or prevented by the landlord from being 
complied with, or that he conſidered the cove- 
mant as ſubſtantially complied with, and was 

| himſelf 
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himſelf the: cauſe why the tenant did not eom- 


phy literally with the ceremony of ſurrendering 


previous to his paying the fine and nominating 


the new lifeo It only remains then to ſlie w, that s 


the landlord may diſpenſe with the manner of 
.complying:witl-the covenant, or that the te- 
nant is not to forfeit, if he were prevented 
from performing it literally. Now it is laid 
down in Littieton, ſect. 33u, that if a man 
tender money on a day mentioned in the con- 
dition, or if his heir on that day make the ten- 
der, or if the tender be made and refuled; it 
is a good performance of the condition; and 
Lord Coktiirr his comment upon this ſection, 
1 Inſt. 20 . ib. aſſigns the obvious reaſon, be- 
cauſe if the! hell perforin the' condition, the 
perſon paid receives no damage; and in 206. 
b. he ſays exprefsly, © ifthe;perſon to whom 
the condition was to be performed, prevent 
its performance, he ſhall never take advantage 


of the non performance. Apply chat rule to this 


caſe: was there not evidence to go to the jury, 
that, if the condition were not performed, it 
was or might have been attributed to the land- 
lord. Why did he receive the rent? why did 
he: promiſe to renew? why did he acquieſce? 
may not the jury have fairly inferred that he 
had prevented but could he have prevented 
1t? he manifeftly could. The tenant has by 
this leaſe twelve months to ſurrender; may not 
the landlord ſay at any time within the twelve 
months, pay me the fine; pay me the rent: I 
will renew; you need not ſurrender; that is 
only a mean calculated to cblige me to renew, 
And you to pay the fine: I am not damaged, 
and I never can afterwards take advantage of 
an omiſſion, which I myſelf occaſion : I, by 
fs H h receiving 
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receiving the ſine, prevent the forfeiture. It 
is objected that the condition can not be way- 
ed. But I think a condition which introduces 


next EPL of ceremony to enforce the doing of a particular 


Freeman, 
in Error. 


act, may be waved, if the object be otherwiſe 


equally well ;attained, by the | conſent of the 
parties, and as it was in thisicafe, and in that 
in Ca. Lit. Then it is ſaid, this grant can- 
not be confirmed by rent Acura. That te 
taking it for granted, that a forfeiture had in- 
eurred. It is, further objected, that the exi- 
dence of performance is inconfiſtent with that 
of, Waver, and vice werſa: bat id à mere 
play of words, neither conſiſtent with the rules 
of logie, nor applicable to the evidence; for 
firſt the ohjection anſwers dtſelf, by admitting 
that either performanbe or waver: of the con- 
dition might have bren inferred; and if ei- 
ther might have: been inferred, it is ifufficient;; 
for it is not neeeſſary that both ſhould have 
been. If a man endeavour Ar ra; two con- 
tradictory propoſitions, the proof will deſtroy 
but one of them, and either of them will in 


this caſe anſwer the tenant's! purpoſe. But 


the reaſoning does not apply here, for the evi- 
dence given Was of acts of the landlord, which 
Furniſhed two i preſumptioms, either that the 
condition was performed, or that the landlord 

revented a forfeiture by diſpenſing with the 
keel perfor mance of all parts af the conditi- 
on. The word waver has been in this caſe in- 
accurately applied. It is the giving up of an 


advantage actually 9 & previous diſ- 


penſing with the performanne of, a condition, 


is the expreſſion that ſnould have been made 


+uſe of; for that is anticipating the event 
which might. occaſion the breach, and prevent 


the 
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the poſſibility of incurring a forfeiture: and 1788. 


in this caſe a ſubſtantial performance, by pay: 


ing the fine, might have been the inducement 445 
to che landlord to diſpenſe with the ſurrender, gexton, leſſee of - 


or the landlord's offering. to take the fine, and 
continuing the grant, might have been the 
cauſe hy no forfeiture chuld afterwards in- 
cur. Another Objection is, that the evidence 


was not offered to prove @ ſurrender. I anſwer, 


this is a Petitio Principii, which takes the whole 
queſtion in. diſpute for granted, namely that 
there was a forfeiture; whereas the evidence 
goes to ſhew that there was no forfeiture, 


by proving facts which preſuppoſe the conditi- 


on performed. Objection. Ihe evidence of a 
2 Waver argues à breach. Anſwer, that is a 
fophiſm and a miſapplicatien of the term 


waver. "The evidence was nat of a waver of 


a forfeiture; but of acts of the landlord, which 
preſumed no forfeiture, Objection. The de- 
murxer only admits what the evidence was pro- 
duced to prove in the view in Which it was 
offered. Anſwer. - Evidence is offered to ſup- 
port the leflor of the plaintiff's caſe, and being 
admitted is open to all fair and neceſſary in- 
ference, ſometimes againſt the party produc- 
ing it, ſometimes, with more weight than he 


was aware of, ſor him, and in a point of vie 


yery different from that in which it was pro- 
duced. The queſtion is, was there evidence 
here, from which the jury might have inferred 
that an aQual ſurrender was made, and ought 
to be preſumed, or whether, if not, it had 
not been prevented by the landlord's own act, 
and whether his ſubſequent conduct did not 
juſtify either of theſe ſuppoſtiens? I think 
there was, and that if therghad not been a 

| MIS: :- joinder 


Boyle 
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oinder in demurrer, and the facts had been 
left to the jury, the judge might have told 
them, that if they believed either that there 


Sexton, leflee of Was a ſurrender, or that a ſurrender had been 


F.eeman, 
in Error. 


prevented by any act of the landlord, they 
ſhould find for the plaintiff in the ejectment. 
Conſequently 1 am of opinion, that the judg- 
ment of the court of Exchequer ought to be 
affirmed. As to the habere, it does not appear 
at whoſe ſuit it was executed nor. whether in an 
ejectment on the title, or for non-payment of 
rent; and no uſe was made of it by the defen- 
dant Boyle. With regard to awarding a venire 
de novo, that would be unjuſt,” as I think there 
is ſufficient appearing on the preſent record, to 
entitle the plaintiff in the ejectment to recover. 
Carleton, C. J. of C. B. (After ſtating the caſe.) 
It having appeared in evidence, that Baſtable 
(one of the ce/tui qui vies, named in the deed 
of 1739,) is living, it becomes proper, in the 
ſirſt place, to conſider whether the proviſo 
contained in that deed be totally inſenſible or 
repugnant to the grant, and therefore void; 
and whether in conſequence thereof, the leaſe 
muſt continue for the remainder of the term 
of 99 years, determinable on the fall of Baſta- 
ble's life, and diſcharged from the proviſo 
therein mentioned. It will be then proper to 
conſider the natute of a demurrer to evidence, 
and the extent in which the party who demurs 
to evidence by that act, admits the facts to 
which the evidence ſo demurred to applies; 
and then, whether the evidence does or can 
amount to a waver of the forfeiture commit- 
ted ; ſuppoſing that by the non-performance 
of the terms cofapriſed in the proviſo, the for- 
feiture had beef completed; then, whether 
the evidence amounts to a re-delivery of = 
| dee 
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deed of 1739, or to a new grant and laſtly, 


confidered with a reference to the nature and 


conſequence of a demurrer to evidence, can 3 leſſee of 
reeman, 


in any way maintain the title of the leſſor of 
the plaintiff, the defendant in error. | 

As to the firſt of theſe queſtions. The pro- 
viſo, altho it is deliberately complex, and cau- 
tiouſly puzzled, is neither inſenſible nor repug- 
nant. To pive force to the firſt part of this 
objection, the proviſo muſt be ſo totally dark 
as to be abſolutely incapable of expoſition. 
Conſider this proviſo as abſtracted from all col- 


lateral circumſtances, whether appearing in or 


out of the leaſe. The parties might have 
meant that the tenant ſhould have, at his option, 
a power of enlarging his intereſt upon per- 
forming certain requiſites, and under certain 


terms, or of intirely putting an end to his in- 


tereſt. If the tenant elected the former, the 
mode was this: The tenant might within 12 
months after the fall of a life, tender the re- 
newal fine of 221. a new leaſe for 99 years, de- 
terminable on the fall of the old then exiſting 
lives, and ſuch new life as ſhould be then nam- 
ed, and alſo a conditional ſurrender. The 
landlord was to have three months to execute 
the renewal, and as the ſurrender could not 


be valid until acceptance, the tenant was dur- 


ing that interval to hold under his old title, 
If the landlord ſhould accept the ſur- 
render and execute a renewal, then the te- 
nant was to hold under that renewal for the 
term of 99 years to be completed from the 
date of the ſurrender, determinable upon the 
old ſubſiſting lives, and the newly added lite. 
If he ſhould not accept the ſurrender, a new 
; intereſt 
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1783, intereſt was as it were to ariſe out of the afhes 
pf the old one, and the tenant was to hold un- 
don, der the old leaſe for the remainder of the 
6 whole term for years abſolutely. He was to 
. retain a legal eſtate and all his equitable 
Error. LF 3 
claims. But it is not neceſſary to give an ab- 
folute opinion, that this is the proper meaning 
of the proviſo, for if it can have any meaning 
given to it, this objection is anſwered. Nor is 
the proviſo repugnant to any known. incident 
of the eſtate granted; nor is it directly oppot-- 
ed to the original grant; nor does it at all 
events determine or annul the effect of it. The 
leſſee might poſſibly have held to the end of 
the term for gg years granted by the deed of 
1739. The utmoſt poſſible operation of the 
clauſe as againſt the title of the leſſor of the 
plaintiff, is, that the intereſt might determine 
at a period ſhort of the original term, unleſs 
the tenant performed certain acts, by the per- 
formance whereof he might retain the leaſe in 
full force, or even enlarge the term, and ob- 
tain an intereſt which muſt exiſt to the end of 
a parricular time, inſtead of one which might 
determine at an earher period. This is not an 
exception (as in ſome of the cafes cited) fruſ- 
trating the whole grant: it is merely an option 
given to the parties of making an alteration in 
the duration of the term, on the performance 
of cettain things. The intereſt is to be en- 
larged or determined by a collateral or con- 
tingent matter, and the operation of the clauſe 
is to depend upon the ſubſequent conduct of 
the parties. But whatever might have been 
the conſtruction of this proviſo ab/trafedly 
conſidered, the acts of the parties have given it 
a decided meaning. The leaſe of 1739, re- 
cites 
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cites the original leaſe of 1669 to have con- 1988. 
tained a covenant for perpetual renewal, ani 
that the renewal of 1717 to Eleanor Freeman BYE 
was executed, ſhe being entitled to a, renewal, Sexten, lebe of 
for the like term, rent, duties and covenants as Freeman 
in the original leafe : that the renewal of 1727- "FP 
was in conſequence of an order on petition 
and was for the like term, rents, duties and 
covenants as in the original leaſe, This is as 
ſtrong as if the parties had expreſsly declared, 
that each of thoſe renewals contained a cove- 
nant for perpetual renewal. The rent and re- 
newal fines were the ſame in every leaſe. The 
original leaſe and the renewals are recited in 
the leafe of 1739, as introductory to and con- 
nected with that leaſe, ; and that renewal pro- 
ceeds on the ſuppoſition of an exiſting right 
thereto, and it recites that two renewal fines 
had been paid, purſuant to the ſaid covenant 
in the original leaſe,” that is, to a covenant. 
for perpetual renewal. The parties therefore 
have put their conſtruction on this proviſo, as 
the mode of fecuring a perpetual renewal ; and 
whilſt it is poſſible to give the clauſe (which 
was adopted as the medium of prolonging the 
term,) an intelligible conſiſtent conſtruction, 
ſuch ought to be adopted. It is under this 
clauſe alone, that the tenant can claim any 
extenſion of his term, and it was on exactly 
the fame kind of clauſe that the lords, in Boyle, 
againſt Ly/aght and Purdon, * inſtead of con- 
ſidering it as inſenſible or repugnant, decreed 
an enlargement and renewal of the tenant's 
intereſt, | F 

I ſhall now conſider the nature of a demur- 
rer to evidence, and the extent in which the 


party, 
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1788.” | party demutrring admits the fast to. which the. 
— evidence, applies. The plaintiff in error has 
G ſorted to this mode of defence, and mult 
$exron, leſſee of Abide by all its legal conſequences. ., A demur- 
iu Ze, rer to cvidence 18 a very antient mode of de: 

i fence, and if rightly: conſidered is not liable to 
all the objeQions which have been made to it, 

though perhaps it is open to ſome; ſuch as, 

for example, thè difficulty of deciding how far 


i En  S Wag AaAzSs 


no opinion of. The form of the demurrer de- 
cides this ; for it ſubmits to the court whether 
the eviderice is ſufficient in law to maintain the 
iſtue; and not, whether the evidence, and 


tho, e 
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thoſe unrecorded fats, which may perchance 1788. 
lie within the knowledge of the jury, (but 
which are not ſubmitted to the view of the 0 
court,) may be ſufficient for that purpoſe; and Sexton, leffee of 
accordingly. in Cockſedge' v. Fanſhaw, Doug. in Fron 
114, the judges ſay, the demurrer admits all : 
facts which the jury could have found an the 

evidence ſtated. It would be otherwiſe impoſ- 

ſible for the court to form any judgment, 
whether the ſuppoſed concluſion bore any re- 

lation to the premiſſes from whence it was to 

be deduced. There could be no caſe ſo il- 

legal or irrelevant, in which the jury might 

not by poſſibility be informed of unrecorded 

facts, capable of eſtabliſhing the title of the 
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perſon offering the evidence. The ſuppoſition 18 
that the jury might poſſibly be informed of 
that which might be competent to ſupport ſuch 


title, could never be controuled by any nega- 
tive capable of proof: nor could it ever be in- 
tended that the jury might not know what 
might eſtabliſh the title of the party producing 
the evidence. As to the caſe of Fitzharris v. 
Boiun, 1 Lev, $7 : it is very loſely ſtated, and 
the nature of the evidence which was given, 
does not clearly appear. It ſeems as if evidence 
in fact had been given of an arreſt ; but that it 
was objected that the writ, under which the 
arreſt had been made, ought to have been pro- 
duced ; and poſſibly the obſervation made by 
the court, as to the knowledge of the jury, 
was confined to mere matters of record, 
whereof it was at that time ſuppoſed the court 
and the jury might equally take cognizance, 
though no expreſs evidence had been given 
thereof. Conſidering it in that confined point 
of view, it is unneceſſary to give any further 


opinion 
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1788. opinion on that caſe. The decifion may be 
* right, but if the reafoning mentioned in that 


caſe is to be extended to parol, unrecorded 


| noe oi facts, which may by poſſibility lie within the 


knowledge of the jury, but whereof the court 
can have no judicial knowledge, it is contra- 
dicted 3 form of the demurrer, and by 
the tule laid down in Cock/edge and Fanſhaw. 
What then is the extent in which a demurrer 
to evidence admits the fact to which ſuch evi- 
dence applies; and what is the power with 
which the court is inveſted by ſuch demurrer ? 
The concluſion cannot be confined to the ad- 
miſſion of thoſe facts which are directly and 
poſitively fworn unto ; for that would infringe 
upon the right of a jury, and would deprive 
the party of the b of thoſe conclufions of 
fact, which might be drawn from preſumption 
and probability, if the cauſe were left to the 
decifion of a jury. The object of a demurrer 
is to refer the deciſion of the law to the court, 
but to leave the party in the full enjoyment of 
every advantage which he might have derived 
as to concluſion in matter of fact, if the evi- 
dence had been referred to the determination 
of a jury. If the virtual admiſſion on circum- 
ſtantial evidence, ariſing from the demurrer, 
were confined to facts directly and poſitively 
proved, the concluſions of fact would not be 
as ſtrong as thoſe which a jury might have in- 
ferred; and thereby the right of the party 
might be injured. The admiſſion therefore on 
circumſtantial evidence muſt be extended as 
far as the legal power of the jury extends in the 
determination of facts, on ſuch teſtimony; 
and conſequently to all concluſions of fact, as 
to which the evidence is admiſſible, and to 

| which 
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which it is properly relevant and applicable. 1788. 
Thus tlie rights of the court and of the party wymn—_” 
will be preſerved. The court will decide upon _ 
the law; The caſe will be taken, as if the ju- 1 
ry had determined upon the evidence in its ful- Freemn 
leſt applicable extent, and the party will have 
the benefit of the utmoſt latitude of poſſible re- 
levant concluſion. In Doug. 114, the queſti- 

on aroſe upon the right of free- men factors, to 
retain a certain toll to their own uſe, as againſt 
their employers. The evidence of uſage ex- 
tended only to the commencement of the pre- 
ſent century, but it being relevant and applica- 
ble, and furniſhing a preſumption of an uſage 
time out of mind, that concluſion of fact was 
admitted by the demurrer, and the court 
merely conſidered whether ſuch ufage could 
have had a legal origin, and in the opinion 
given upon that caſe, the virtual admiſſion is 
confined to concluſions to be drawn upon the 
evidence ftated : which reſtriction will exclude 

the admiſſion of totally abſurd and incongruous 
concluſions. If the evidence be relevant and 
applicable to a particular concluſion, and fit to 
go to the jury thereupon ; that conclufion is 
admitted : it is for the court to decide whether 
the evidence has any reference to ſuch a con- 
cluſion; but if in the opinion of the court it 
has ſuch reference, the court cannot weigh 
the credibility of witnefles, or the . truth 

or probability of facts: the party is to be in as 
good a ſituation as if he had had a ſpecial ver- 
dict, compriſing all thoſe facts expreſsly found, 
which might properly have been inferred from 
the evidence: and the queſtion will be-whether 
there was in this caſe evidence, or, as the 

books expreſs it, inducements of truth, or ap- 
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| 1788. pearances of truth, ſufficient to be left to a 
— jury, whereupon they might have drawn a 
| | — 4 relevant concluſion of fact, capable of main- 
Sexton, leſſee of taining the title of the leſſor of the plaintiff. 
Freemar, The authorities on which I principally found 
i or. , | 3 
my judgment on this part of the caſe, are 
Raſtal 317, Bro. Gen. iſſue pl. 51. 2 Sid. 
| 147, Olive v. Green. Plowden, (Scolaſtica's 
| caſe ) 410, 411. 1 Inft. 72. Cockſedge v. Fan- 
ſhaw, Douglas 114. 
Upon this part of the caſe, I ſhall conſider 
whether the evidence does or can amount to a 
waver of the forfeiture committed, ſuppoſing 
that, by the non-performance of the terms con- 
tained in the proviſo, the forfeiture has been 
completed? Where a forfeiture has been 
completed, and' thereby the eſtate has been 
abſolutely avoided, the forfeiture cannot be 
waved by parol, ſo as to ſet up the grant: 
e contra, where there is a mere election given to 
render the act or omiſſion a forfeiture, and 
ſome further act is requiſite to compleat the 
forfeiture. A void intereſt cannot be revived 
by a mere waver by parol. A voidable may. 
Where the queſtion is, whether the intereſt is 
void, or merely voidable, the diſtinction be- 
tween freeholds and leaſes for years is material: 
the former retain part of that ſuperiority which 
the common law gave them over the latter, and 
are not ſo eaſily determined: they require an 
entry to avoid them. As to leaſes for years, 
in the caſe of a collateral condition or covenant, 
where no re-entry is declared to be neceſſary, 
but it is declared by the inſtrument, that up- 
on a breach of the condition the intereſt 
ſhould be void; waver by parol will not eſta- 
bliſh that, which had become abſolutely void ; 


1 In}t, 
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1 Inft. 215, a. 295, b. 3 Co. 64. Pennant's 1788. 
caſe, Cro. Car: 511. Mu arry'V. Eyrer. Here 
the intereſt, if the requiſites were not per- 22 
formed or diſpenſed with, is rendered void by Sexton, leffes 
an omiſſion to make the e tenders ien 1 
12 months. _ 
I ſhall now DS Ws whether, the 5 58 
amounts to a redelivery of the deed of 1739, or 
to a new grant: the principle in leſſee of Car- 
ter v. Straphan. Coop. 201, is good law, viz. 
that circumſtances may be equivalent to an ac- 
tual delivery, and the doubt ariſing upon that 
caſe is, only, whether the particular cireum- 
ſtances thereof were ſufficient to bring it 
within the rule. That caſe aroſe upon the 
deed of a married woman, unattended by a 
fine; and the firſt execution thereof being 
during her marriage, it was void; and the in- 
ſtrument was capable 'of a new delivery after 
her huſband's death. But the authority of 
Perkins, ſect. 1 54, there cited, ſhews that where 
the original delivery was not void, but had 
an effect, a ſecond delivery of the inſtrument 
is void now here the deed of 1739 was a 
good and valid deed at the time of its execu- 
tion; and its ſuppoſed invalidity aroſe from 
tranſactions long ſubſequent to its execution; 
and confequently, upon the avowed principle 
in the caſe in * were could be no re- 
delivery thereof. SIT 
I ſhall no-] examine \bether- the evidence 
appearing on the record conſidered with: a 
reference to the nature and conſequences of 
a demurrer to evidence, can any way main- 
tain the title of the leſſor of the plaintiff, the 
defendant in error. If there were no proviſo; 
the title of the defendant in error would be 


clear; 
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1788, elear : but it is aliedged that the terms of that 
my proviſo were not performed in due time; and 


Boy le 


that thereby the leaſe was avoided. If an 


enk. eltate be granted upon condition ſtriqiy made, 
of Freeman and one of the parties be prevented by the 


in Srror, 


other from performing it; the. party fo 
preventing, cannot avail himfelf of the 
breach 1 Inft. 2 6 Jones v. Barkley, 
Doug. 659. Term Reports, 545. Hat ham V. 
Eaft Indis Company, Upon an ejectwent no 
ſpecial iſſue is joined: the whole of the title 
of the parties is opened by the general iſſue; 
and the evidence muſt be applicable and ap- 
plied to every matter to which the title ad- 
duced extends. Many of the arguments urg- 
ed on behalf of the plaintiff in error, apply 
to the weight of the evidence, and not to its 
relevancy to the title of the defendant in error, 
and that too, without any evidence: being 
given on the part of the plaintiff in error, to 
controul the teſtimony given on behalf of the 
defendant in error. By the renewals of 1717 
and 1727, and by the recitals in the deed of 
1739, che parties have expounded thę nature 
of che eſtate of the tenant, and have conſider - 
ed it as comprising a right of perpetual re- 
newal.. The tender of the renewal ſmes and 
of an engroſſed leaſe, and of a ſurrender 
were merely the means of acquiring the reno- 


vation of the legal eſtate; and the execution 


of che rencwal was only ancillery to the equi- 
table veſted right. It was within the power 


of à jury to judge, whether upon the renew- 
als there had been a ſurrender and a tender 


of a renewal fine and of an engroſſed leaſe 
within the limited time. Conſidering the 
acts of the anceſtors of Bellingham Boyle (the 


leſſor 


_ 'XING's COURTS, DUBLIN. 
leſſor in the leaſe of 17 
compriſed in that deen | the na; in error wy 


39) and the recitals 


might, by a jury, be fairly ſuppoſed to have 
been conuſant thereof. and ro have been in- 


clined to do as his anceſtors had done before 


him; and theſe matters might afford much 


occaſion of diſcuſſion to a jury, as relevant to 
an unforfeited title. In 1759 one of the 
cgſtui-· gui -bies died, and in 1764 another of 
them Fell dut Whether the tenant within the 
limited kme tendered a ſurrender and renewal 
fine,” and a new leaſe, or whether he was to- 
tally 2 of an omiſſion thereof; or whe- 
ther he was prevented 

doing the ſame, are matters to which there is 
no expreſs proof applied. However they were 
fit to be judged o by circumſtances properly 
-coming under the conſideration of a jury. 
From 1759 0 4773, the tenant held the, pol- 
geſſion as tenant; all rent and arrears of rent 
were paid up to Michaelmas 1 773; thoſe pay- 
ments were made under the covenants in th 
Jeaſe of 1739, and were accepted: of, as under 
"hat title, and on the principle of the leaſe 
having then an exiſtence: and it was for a jury 
to conſider, whether thoſe payments did not 
furniſh an half. yearly recognition of an un- 


forfeited title. In or about the year 177. 3. 


the tenant demanded a rene wal, and wrote to 
the plaintiff in- error (who was the heir at law, 
iof the ſaid Bellingham Boyle, and was then in- 
-ritled 'to'-the inheritance) and tendered... the 
amount of the fines and the arrears of rent. 
This is ſtated to have been a demand and not 
a ſupplication ; and the plaintiff in error re- 
plied, that he would write to Dublin for his 
"Papers, and would comply with the tenant's 


demand. 


the landlord from 
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Boyle 
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in error. 
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Sexton, 


. 1 
ce 


of Freeman 


* 


in error. 


4 


the arrears of rent, he n 
ed a; ſufficient, part of the 4ogl,, as applicable 
to that purpoſe. : for any thing appearing on 


* 
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The plaintiff in error was undoubtedly the 
heir at law; Whether he was the perſonal re- 
preſentative does not expreſsly appear. If he 


in either capacity was liable to the demand of 


400l. it was a. matter proper for the conſider- 


ation of the jury, whether the promiſe (con- 
nected with, other circumſtances), was not a 


recognition of an exi/ting, right in the [tenant 


to a continuing intere/t.; and whether, as the 


landlord appeared to have a ſufficient fund in 


his hands to 18 the renewal fines and 
e might not have retain- 


the evidence it might have been ſo applied by 


the father of the plaintiff in error. The leſſee 


# 


held the poſſeſſion, until 1781, 22 years after 
the fall of one of the ce/tui-qui-vies, and 17 


years after that of the other, Length of poſ- 


ſeſſion is not merely (as was contended) evi- 
dence of itſelf, i. e. of its own exiſtence; it 
has founded a preſumption of meſne aſſign- 
ments, of the making a tenant to the præcipe, 
of the loſs. of deeds, patents, acts of parlia- 
3 ment, 
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ment, and of many other things neceſſary to 
ſupport à title warranting ſuch poſſeſſion. 
Here it was not a mere poſſeſſion unconnec- 


ted with other circumſtances; and it was 
competent to a jury to deliberate, whether the 
poſſeſſion, connected with the other circum- 
ſtances in the caſe, furniſhed evidence ſatisfy- 
ing their judgments that, ſome how or other, 
no forfeiture of the title had been commit- 
ted. Whether any ejectment was ever brought 


by the landlord, does not clearly appear; for 
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— Pune 
Zoyle 


againt 


* Sexton, leſſee 


of Freeman 
in error. 


as to the habere which was executed in 1781, 
it does not appear by whom it was obtained, 


nor whether it was iſſued upon an ejectment 
upon the title, or upon one brought for non- 
payment of rent: but it was matter for the 
conſideration of a jury, whether it was ob- 
tained by a ſtranger, or by the plaintiff in 
error, and on what title it was founded. If 
a ſurrender had been executed in due time, 
and delivered to the leſſor of the plaintiff, the 
tenant could not now be preſumed to produce 
it. Can the court now ſay, that all this evi- 


dence afforded no ground for an honeſt jury to 


find upon? If the evidence were ſuch as 
ought to have been weighed by a jury as re- 


levant to the title of the leſſor of the plaintiff, 


the difficulty of drawing the eoncluſion will 
not avail. In 1773 the renewal was demand - 
ed, and not aſked as a favour, and the reply 
was an engagement to perform the requiſition, 
and not a refuſal. The jury had a right to 
decide whether _ not an acknowledg- 
ment of a then exiſting right: it might have 


amounted to this, that the tenant had a right 
to make a demand (the tenant being originally 
intitled to a perpetual, renewable intereſt, and 

11 his 
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his title never having been forfeited,). and 


— that the landlord would accordingly renew, 


Boyle 


as under that right, but that he had not then 


Sexton, lefſce in his polſeſſion, at the place from whence he 


ot Freeman 
in tor. 


wrote his anſwer, his part of the trafe of 
1739, fo as to be enabled to cauſe a new leafe 
to be prepared with all beneficial clauſes. It 
was alſo a matter for a jury to deliberate up · 
on, whether when the plaintiff in error had 
offered to renew, he was not conſtious that 


| he was really bowtd to do ſo. They had a 


right to conſider, that inſtead of any dbjec- 
tion being made of the non performante of 
the terms required, the landiord bad promiſed 
to renew when he could get at his papers; 
whereas if the circumſtances required had not 
been performed, and there had been no dif. 
penfation as to the performance of the pro- 
viſo,. the landlord would have been intitled to 
the poffeſſion of the premiſſes in the year 
1960; but that rent had been received in the 
year 1973, and poſſeſſion had been held until 
the yeat 1781; which circumſtances ran ver 
ſtrongly againft the ſuppoſition of the leaſe 
having been avoided in the year 1759 and 
1764 I am not under the neceſſity of de- 
ciding whether upon che webt of the evi. 
gence, a jury 2vght to have drawn a condlu- 
ſion in fact capable of maintaining the title of 
the teflor of the plaintiff. That belonged te 
che juriſdiction of a- jury. 1 bold that the 
evidence was fit for their confederation as u- 
plicable to @ concluſion in fuct whith night in 
point of law have maintained the title of Yhe 
25 of the plaintiff. And it would have deen 
for them (if the evidence had been refetred 
to them) to have decided whether the evi- 
dence 


an 
— 
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dence was ſufficiently credible, probable, or 
weighty, to have warranted ſuch concluſion : 
it's being doubtful whether, upon minutely 
weighing the evidence, it was ſufficient to 
authorize a concluſion eſtabliſhing the title 
of the leſſor of the plaintiff, does not furniſh 
an argument in favour of a court of law's 
aſſuming a right of determining that faQ, to 
the excluſion of a jury. Whether there was 
applicable evidence to go to a jury, was the 
province of the court to decide: no objection 
appears to have been made on that ground ; 


it was ſuffered to go to the jury: was appli- 
cable to the title of the leſſor of the plaintiff ; 


the judge at Ni: Prius could not then have 
nonſuited the plaintiff ; nor can I ſay the jury 
might not, on weighing the evidence, have 
drawn a concluſion concurring with length of 
poſſeſſion, reprobating the idea of a forfei- 
ture, and preſerving the eitate of the tenant, 
I therefore, (conſidering the nature and conſe- 
quences of a demurrer to evidence) am of opi- 


nion that the judgment ought to be affirmed. 


The Lord Chancellor, declared that he fo 


thoroughly concurred in the opinion delivered 
by their Lordſhips, that he thought it unneceſ- 


ſary for him to enter into a diſcuſſion of the 
ſubject. 
| Tudgment affirmed, 
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28 Geo. III. Continued. 


Friday iſt, 
February. 


% 


Dixon 


1 8 
i againſt. 
Dixon againſt Ful LER, Exchequer. Ft 


IS was an action againſt the defen- Tre <<f-ndant 


7 having effects 
dant as acceptor of a bill of exchange o A. in his 


drawn by William Fleming in favour of James bands, 3 
Smith, who, the declaration ſtated, indorſed 4 


him in favour 


it to Robert Fleming, who indorſed it to the of B. whom he 


3 5 . . dmits to be 
plaintiff. The declaration contained no other {4 girious per- 


count. Upon the trial, before the Lord Chief ſon. A. paſſed 
Baron, the hand-writings of the defendant, Ba min in. 
and of Robert Fleming were proved; but in- dorſed to C. 
ſtead of proving the hand- writing of the payee, it t — 
the plaintiff read in evidence the defendant's Plaintiff de. 
anſwer to a bill in equity filed againſt him by de b g 
the plaintiff; in which anſwer the defendant seis a verdi, 


. , . » the court refuſe 
admitted that the payee was a fictitious per- gt it ande 


ſon, and that he the defendant had had value upon the ob- 
of the drawers in his hands to pay the bill, feet che 
and paid it over, upon receiving an indem- B's indorſe- 
nity, to the aſſignees of the drawer, who had „ 
become a bankrupt. It alſo appeared that 
William Fleming had paſſed the bill to Robert 
Fleming who paſſed it to the plaintiff, It was 
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objected 
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1788. objected by the defendant's counſel, that the 
CS plaintiff having in his declaration ſtated an in- 


Dixon 


ainfl 


Fuller, 


dorſement by James Smith, was bound to prove 
it. The Chief Baron at firſt was inclined to 
ſave the point; but afterwards was of opi- 
nion to leave it to a motion for a new trial; 
and the jury, to a queſtion from the court 
(the ſending up a ſpecial iſſue being waved), 
having anſwered, that they found that James 
Smith was a fictitious perſon, he directed them 
to find for the plaintiff, which they did. 

Mr. Curran and Mr. Butler now argued 
in ſupport of the motion for a new trial.— 
The plaintiff has declared upon a bill of ex- 
change payable to James Smith, by whoſe in- 
dorſement he intitles himſelf to this action. 
The averment of James Smith's indorſement, 
therefore, ought to have been proved. Sub- 
ſequent indorſements are not neceſſary to be 
ſtated, yet if they are ſtated in the declara- 
tion, they mult be proved. Briſtow v. 
Mrigbt. Doug. 640. But the indorſement by 
the payee is abſolutely neceſſary to intitle one 
who is a ſtranger to the original contraQ, 
which is aſſignable only as the legal mode of 
aſſignment is purſued. Here the plaintiff in- 
ſtead of proving that material averment in his 
declaration, diſproves it, and endeavours to 
make out a caſe to ſhew the impoſlibility of 


proving it.,—This evinces that he has mif- 


taken his action. If the payee be a real per- 
ſon, his indorſement muſt be proved; the 
law is clear as to that; but if he be a fictiti- 
ous perſon, the inſtrument is not indorſeable, 
and therefore not a bill of exchange, how- 
ever it may amount to a contract between the 
dra wer and acceptor ; not being a bill of ex- 

| change, 
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change, it cannot be declared on as ſuch.— 


upon according to their legal operation. If 
there was no payee, the property of the debt 
was in the drawer, who only could transfer 
it, whereas here it is ſtated to have been 
transferred by the act of another. 

Mr. Duquery, contra, was ſtopped by the 
court. 

Telverton, Chief Baron. — This is an action 
by an indorſee againſt the acceptor, who 
confeſſed that the payee is a fictitious perſon, 
and that he, the acceptor, had value in his 
hands, which he paid over to the aſſignees of 


the drawer upon receiving an indemnity. The 


bill is drawn in favour of James Smith ; that 
name appears indorſed upon it, and alfo that 
of Robert Fleming. The plaintiff ſues as in- 
dorſee of Robert Fleming, and alſo declares 
upon the indorſement by James Smith. He 
proved the acceptance of the defendant, and 
the indorſement by Robert Fleming ; but he 
could give no evidence of James Smith's in- 
dorſement, and it would be ſtrange if he did, 


for the defendant admits that there was no 


ſuch perſon. What is the defence ? ſays the 


defendant, James Smith's hand-writing is not. 


proved, which I admit to be impoſſible to be 
proved, for there is no ſuch perſon. —There 
is another circumſtance : the bill is admitted 
to have been negociated by the drawer, ſo 
that he was the perſon who handed it over 


with the name James Smith upon it, to ano- 


ther perſon of the ſame name with the draw- 
er, who indorſed it to the plaintiff. Suppoſe 
then, that Fuller pays it; can he be injured ? 
Can Robert Fleming call on him? No; he has 

| K K 2 parted 
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It is a rule that contracts muſt be declare - 


Dixon 


aga inſt 
Fuller. 
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1788. parted with his property in the bill. Can 
oO Bowe 3 Smith? No; there is no ſuch perſon. 
bs Neither can William Fleming call on him; it 
Fuller. is admitted that he alſo parted with his pro- 
perty in the bill. Again I'll ſuppoſe that 
there is ſuch a perſon as James Smith. If 
Fuller pays the bill, he muſt have it delivered 
up to him. So,. upon the whole, I think the 
verdict ought not to be diſturbed. At the 
trial I was for nonſuiting the plaintiff, at firſt; 
but upon conſideration I directed an applica- 
tion for a new trial. 

Per Cur. Motion for new trial refuſed with- 

out colls +. i Sadly ior, a 


+ Vide Tatlock and another, v. Harris, 3 Term. Rep. B. R. 174 
Collins and others, v. Emert. Hen, Black, Rep. C. B. 313, 


CocHRaAN againſt SpILLAR. Excheuer. 


Same day. 
* RESPASS vi & armis for taking three 
Spular. rolls of tobacco on the iſt of Auguſt, 
£ 8 
Statute 25 Geo. 


cb. 4% 8 1784. The plaintiff filed his declaration on 
708, which re the 8th of November, 1786. The defendant 


quires that aC- 


. pleaded the general iſſue. Upon the trial 


revenue officers It appeared, that the defendant acted in the 
mos brovgit capacity of a revenue officer in taking the to- 
within three 


months atter bacco; whereupor it was objected, on the 

the cauſ- ot part of the defendant, that the plaintiff's 
ion, does . Fi a 

pang fk 1 action was barred,. not having been com- 

cauſes ot ac ion menced within three months next after the 

accrued beijvre . . 

tha: 1effions, Cauſe of action accrued, according to 25 


Geo. 3. c. 34. § 108. which enacts That in 
caſe 


A 
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caſe any action or ſuit ſhall be brought or 


commenced againſt any perſon or perſons for 
any matter or thing by him or them done or 
executed by virtue' of, or in purſuance of 
this act, or any other act or acts hereto- 
fore made, or hereafter to be made, relat- 
ing to his majeſty's revenue, ſuch action or 


ſuit ſhall be commenced within three months 


next after the alledged cauſe of action ſhall 
accrue, and ſhall be laid in the proper coun- 


469 


| 1788. 
— — 
Cochian:. 
againſt 
Spillar. 


ty, where ſuch alledged cauſe of action ſhall 
have ariſen or begun, and the defendant or 


defendants in ſuch action may plead the ge- 


neral iſſue and give this act and the ſpecial 


matter in evidence at any trial to be had 
thereon, and that the ſame was done in pur- 


ſuance of and by the authority of this act, 


or ſome other act relating to his majeſty's 
revenue, &c.“ For the plaintiff it was an- 
ſwered that the act did not extend to cauſes 
of action which had accrued before the paſſ- 
ing of it. The point being ſaved, the plain - 
tiff had a verdict ſub ject to the opinion of the 
court upon it. 


Mr. Bur/ton, Mr. Warren, and Mr. Jame- 


ſon for the plaintiff— In this caſe the cauſe of 


action had accrued before the act paſſed, 


and the queſtion is whether the act extends 


to it, to deprive the plaintiff of his remedy. 
It is a clear principle in the conſtruction 
of ſtatutes, that they ſhall not have a retro- 
ſpect, unleſs ſuch an intention of the legiſ- 
lature manifeſtly appear. The words of this 
ſtatute extend only to ſubſequent cauſes of 
action; they are “ ſuch action, &c. ſhall be 


commenced within three months next after 


the alledged cauſe of action ſhall — 
3 
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1 788. If its operation be extended one inſtant back, 
— it muſt have taken away a man's remedy 


Cochran 


ogainſt 


Spillar 


againſt a revenue officer for a treſpaſs how- 
ever flagrant and oppreſſive, if committed 


one minute and three months before the paſſ- 


ing of the act. And though a man had 
brought his action before the paſſing of the 
act, yet he would be barred by it, if he had 
not commenced his action within three 
months after the treſpaſs. But it is objected 
that we did not bring our action within three 
months after the paſſing of the act. How 
can that objection be ſupported on the words 
of the act? The queſtion is whether the ſta- 
tute- at all extends to antecedeat cauſes of 
action. Suppoſe the action had been brought 
within three months after the act paſled, 
would it ſatisfy any of the words of the act? 


Before this act there was no particular limi- 


tation of actions againſt revenue officers. The 
Plaintiff might have brought his action at any 
time within fix years. It cannot be preſumed 


that the act has a retroſpect to take away that 
right. Gilmore v. executor of Shooter * is in 


oint. There the teſtator before the 24th of 
Hane, 1677, in conſideration of marriage 
promiſed by parol to give the plaintiff £ 2000, 
or leave him ſo much by his will, but died 
without having paid the money, or made any 
proviſion for the plaintiff by his will. The 
ſtatute of frauds enact, „that from and 
after the 24th day of June, 1677, no action 
ſhall be brought to charge any perſon upon 
any agreement made,” (which in its full ex- 
tent 


® 2 Med. 310. 2 Jones, 108. 1 Vent. 330. 2 Show, 16. 
2 Lev. 227. S, C. ? 


KING'S COURTS, DUBLIN. 


tent would have a retroſpect) * upon con- 
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ſideration of marriage unleſs the agreement 


be in writing. But the court would nat pre- 
ſume that the act had a retroſpect to take 
away an action to which the plaintiff was 
then entitled; for if a will had been made be- 
fore the ſaid 24th day of June, and the teſ- 
tator had died afterwards, yet the will had 
been good, tho? it had not been in purſuance 
of the ſtatute?” + What makes that caſe the 
ſtronger for us, is that in the ſtatute of 
frauds, the words are negative © no action 
ſhall be brought” whereas in this ſtatute 


there are no negative words, it ſpeaks affir- 


matively ; „the action ſhall be brought, &c.”” 
It is a maxim that a ſtatute made in the affir. 
mative without any negative expreſs or im- 
plied doth not take away the common law. 
4 Bac. ab. 641. S0 though 43 E. 3 c. 11. 
enacts that the pannel of aſſize ſhall be array- 
| ed four days before the day of aſſize; yet if 

this is done two days before the day of aſſize, 
it is good; for two days were ſufficient at 
the common law. In the caſe of the King v. 
Sparrow, 2 Stra. 1123, an appointment of 
overſeers of the poor, after the time given by 


the ſtatute, was held good; and the court ob- 


ſerved that there were no negative words, 
and, though it was a new law, yet againſt 
the juſtice and meaning of it, no negative 
ſhould be implied. But ſuppoſing that the 
ſtatute does extend to cauſes of action accrued 

before, 


* 


+ According to the report in 2 Secu 16, Pollexfen, counſel for 
the plaintiff, ſaid that this caſe of a will had been ſo held by the 


Judges at Serjeant's Inn. In Serjeant v. Puntis Prec. Cha, 77. the 


maſter of the rolls was of the ſame opinion ; but being preſſed to 
have it tried at law, he directed accordingly. What became of 
that caſe afterwards, 1 have not been able to diſcover, V, 


Cochran 
againft 
Spi ar . 
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1788. before, the defendant has not intitled himſelf 


to the benefit of the point. He ought to 
en, have pleaded the ſtatute, as is required in 
Spillar. other caſes where the party means to rely on 
| a bar provided for him by the legiſlature. If 
he had pleaded it, we might have replied new 
matter: we might have replied that a capias guo 
minus was ſued out within the three months, 
or a ſubpæna, and have tried the queſtion 
whether a ſubpæna would ſave the caſe out of 
the ſtatute. Ihe words of the act, which en- 
able the defendant to give the ſpecial matter 
in evidence, do not intitle him to make this 
point on the general iſſue; they only intitle 
him to ſhew that he acted as a revenue officer: 
as to the words give this act in evidence“ 
either they are nonſenſe, or, if they have 
any meaning, the defendant ought to pro- 
duce the act, and give it in evidence from 
the parliament roll. | 
For the defendant, it was very lightly 
urged that this caſe came within the ſtatute ; 
that the words, done and executed,“ and 
e ſhall have ariſen,” where the act direQs the 
action to be brought in the proper county, 
gave it a retroſpective operation; that plead- 
ing a ſtatute of limitation was only neceſſary, 
where it contained exceptions; within which 
the plaintiff ought to have an opportunity of 
bringing his caſe. 5 
The Court, (Telverton, Lord Chief Baron, 
Barons Hamilton and Meige,) was of opinion 
that the act did not extend to rights of action 
accrued before; that to take away a common 
law veſted right, ſtreng and clear words were 
neceflary ; that the ſtatute not having ſpeci- 
fied any time for the commenicement of its 
operation, 
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operation, took effect from the firſt day of 1788. 
the ſeſſions; that there were no words in i!küł„%,%: 
which could ſeem to give it an earlier opera- TD 
tion, except the words done or executed,“ Spiller. 
but that they were capable of another reaſon- 
able conſtruction, that is, to be done or 
% executed” ; that the words, * ſhall have 
<« ariſen” &c. are not a mode of ſpeaking of | 
the time then paſt, but mean that when an 
alledged cauſe of action ſhould thereafter ariſe, 
the action ſhould be brought in the proper 
county. 'The court ought not to be ingeni- 
ous in conſtruing the act ſo as to make it 
work an argumentative wrong. | 

The Attorney General, of counſel for the 
defendant, declared his agreement with the 
opinion of the court, obſerving, that from 
the ſtatement made to him, he had conceived 
the cauſe of action aroſe ſubſequent to the 
ſtatute. 


Per. Cur. Pęſtea to the plaintiff, 


Tueſday, zh 
Crocker and another, againſt Moxr -r . 


MERY and others. Exchequer. Crocket 
| againſt 
5 ; 3 Montgomery. 
N treſpaſs, vi et armis, the plaintiffs com- In tretpass for 
plained that the defendants on, &c. at w—_ 1 
the turbary of Plaiſter, the turf of the plain- he is intitled te 
tiffs, to the value of 20/. then and there be- full cofts, tho- 


ing, with force and arms, &c. took, carried I 3 
away, and deſtroyed. Upon not guilty plead- tillngs. 
ed, the plaintiff got a verdict with ten ſfillings 


damages. 


o 
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- amounting to 36/. and iſſued execution; 


Crocket 
againſt 
Montgomery. 
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damages. Thereupon, he got his coſts taxed, 


which the defendant moved to ſet afide, upon 
the ground that without a certificate the 
plaintiff was entitled to no more coſts than 
damages, theſe being under 40s. After ar- 
gument, this motion ſtood for the opinion of 
the court till this day, when it was delivered 
oy -* | 


we are of opinion, that the plaintiff is inti- 
tled to full coſts. Lord Dacre v. Tebb, 2 


Telverton, Lord Chief Baron.—In this caſe 


Ed 


Blac. 1151, is in the very point. It is there 


laid down that where a treſpaſs is done to the 
perſona] property of the plaintiff, he is inti- 
tled to full coſts, tho' the damages are under 
40s. Though, I confeſs, if it were res integra, 
the words of the Engli/þ ſtatute, which are 
purſued in the only ſtatute that we have on 
the ſubject, + are ſo general and comprehen- 
ſive, that I ſhould think they extended to all 
actions of treſpaſs whatſoever. 
Per Cur. Motion refuſed. 
BowERMAN 


* The Engliſh Statutes, 21 Jac. 1. ch, 16. ſ. 6, relating to ac- 
tions for ſlanderous words; 22 & 23. Car, 2. c. 9. which is held 
to extend only to actions of treſpa/s guare clauſum fregit, and af- 
ſault and battery, notwithſtanding the words are * in all action of 
treſpaſs, aſſanlt and battery, and other perſonal attions;”” and 8 & 9. 
3. ch, It. ſ. 4. which enables the judge to entitle the plaintiff to his 
full coſts by certifying, at the trial, that the treſpaſs was wilful 
and malicious; are comprized in the Trib Statute 2 Geo, 1, ch. 
11. ſ. 15, 16. 


* 


\ 
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— | : 
Monday 1th 


BowERMAN againſt NeTTLEs. Exchequer. February. 


Bowerman 


, againff 
R. Chatterion moved to diſcharge an Neztles. 


order upon the ſheriff to amend his 3 
return of tardè upon a writ of feri facias, by mention the 
inſerting the date of the delivery of the writ her, ef e 
to him. He contended that it was not ne- writ to the 
ceflary for the ſheriff to mention the day of ert. 
the delivery, and cited- Retorn. Brev. 168. 
Dalton's Sh. 162. 163. Dutton's, 5. and Impey's 
444. 511. 3 | 
elverton, Ch. B.—The legality of the re- 
turn depends upon the courſe of the court— 
I haye applied to the officer, and he reports, 
that he never ſawa return of ard? where- 
in the day of the delivery was mentioned. 
We order the date to be inſerted, in this caſe, 
to comply with the conſent of the parties. 
But, not to make it a precedent, let the for- 
mer order be diſcharged. | 


Per. Cur. Order to amend diſcharged. 


Same day, 
BaRRV againſt AhERNERE. Exchequer. Barry 


againſt 
be Oh . 1 Aherne. 
H E Plaintiff commenced his ſuit in Defendant on 


the court below, at Corte. The defen- removing the 
. cauſe by babeas 
dant removed it by habeas corpus, and now wrpur mutt 
: Mr. put in bail ac- 
cording to the 
: 5 courſe of the 
court, The court will not give him leave to give bail before a judge of afiize. 


ry 
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1788. Hoare moved on his behalf for leave to put 
Vin bail before the next going judge of aſſize, 
— for the Mun/ter circuit. | 
_ Aherne, Mr. Chatterton contra.—This is never done 
upon ſecond proceſs. By the notice of this 
motion we are delayed from having a pro- 
cedendo, which ought to go, if bail at bar 
be not given within four days. Allowing 
this motion would delay us a trial. 5 
Telverton, Ch. B.- Here the plaintiff pro- 
ceeded regularly in commencing his ſuit, 
and the defendant has removed it; then he 
muſt comply with the terms required. 
Per Cur. Motion refuſed with coſts. 


Tueſday 12th Leſſee of CoTTINGHAM againſt Bu R RoU ds. 
A. Common Pleas. 


In the com- 


f Y a rule of the court of Common Pleas, 
mon Pleas, a 5 > 
trial at bar a motion for a trial at bar cannot be 
cannot be made upon the laſt day of the term. There 
moved for on, 


the laſt day of 18 Not the ſame rule in the Exchequer. A 

W ſimilar motion was made there this day, 
between the ſame parties. It was not ob- 
jected to as having been made on the laſt day 
of term; but at the defire of the court it 
ſtood over till the next term. 


Exchequer. 
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1788, 
Exchequer . Thurſday 28 
February. 


Practice. 


PER Telverton, Ch. B.— Upon getting Traverſer of n 


5 . * in uiſitio n 
leave to traverſe an inquiſition, the par- mug give ſe- 


ty applying muſt give ſecurity by recogizance curity for coſts 
for the payment of coſts, in cafe the event 
of the traverſe ſhould be againſt him. 


Sir MaTTHew BLackisToN, cuſtodee, 


againſt RocarorT. bam a? 


F | HE Attorney General on behalf of the vale it ap- 


. h . zu Pears to the 
cuſtodee, moved for liberty to diſtrain P75 79 he 


the tenants, or to bring ejectments for non- ordinary pro- 


© „ ceſs has been 
payment of rent, in the name of the outlaw ; 75 45 een 


upon the outlaw's conſent and that of the make the ten- 
Attorney General. He ſuggeſted that this n Py their 


rents, the 
was moved and conſented to becauſe the or- court will not 


dinary proceſs of the court was found infſuffi. 8ive icave to 
. . 5 iſtrain or eject 
cient to oblige the tenants to pay their rents. them. 


But this not appearing from affidavits, the 
court refuſed the motion. 


Lyncn, 
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1788. 

Same day. LyncH, cuſtodce, againſt BLAkE. 
It is contempt HE Attorney General obtained a con- 
RTF ditional rule (without previous no- 


bring an ejeck. tice) to attach one Taylor, for bringing an 
ment lang. T ejectment in the court of Common Pleas, for 


except in that the lands granted in cu/todiam. 

court antby = Mr. Finucane objected that it was not uſual 

is ir acon- to make a conditional rule for an attachment, 

tempt to take without notice of the motion. But the offi- 

any ſtep to af R 

fe the lands CET reported the conſtant practice to be ſo. 

without leave, "The motion being afterwards gone into, 

as long as the g 

coſtediem ſub. the court allowed the cauſe, upon Taylor's 

fiſts, though attorney's undertaking to diſcontinue the eject- 

the outlaw be | 

31 ment and pay the coſts. The Ch. B. repeated 
what he had ſaid in Sweet, & ux cu/todees v. 
Auſtin, antea, 306. and added, that it was 
decided by this court when full, in his imme- 
diate predeceſſor's (Lord Ch. B. Burgh's) 
time, that though the outlaw be dead, yet 
as long as the cſtodiam ſubſiſts, it is a con- 
tempt of this court to take any ſtep to affect 


the lands without leave of the court. - 


— — - 

Same day. MAHON cuſtodee, againſt KEOGH. 
The declared . 
. R. Finucane, on behalf of the cuſto- 
a ſet ing under dee, moved to ſet aſide a ſetting of 
an order of the 


cout, neglecl. the lands, which had been had under an or- 
ing to take cut der of the court, the higheſt bidder and de- 


leaſes, &c. pro- c 
' ceeded againſt clared 


as for a con- 
tempt. 
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clared tenant not having taken out leaſes and 1788. 


given ſecurity by recognizance for the 


Mahen 
rent. cuſtodee 


Telverton, Ch. B.— Take a conditional gat. 
rule, and alſo to ſhew cauſe why he ſhould sh. 
not be attached. It is like the caſe of a bid- 
der at a fale under a decree, who has not 
made a depoſit and completed his purchaſe. 

Thurſday 18th December, 1788. The court at a ſetting 
of Exchequer. made the following order: — of cuſtodian 
* The court taking into conſideration the 3 
many inconveniences which have ariſen from wore th 
fictitious and inſolvent perſons appeating to at, ye an at. 
bid, and being duly declared tenants to torney of the 

lands granted in cuffodiam, upon the ſetting bon cergef by 
of ſuch lands by the order of the court, oR- fuch attorney, 
DERED, that no perſon ſhall be declared aud d cen 
tenant in ſuch caſe who ſhall not be an attor- he is to be re- 
ney of the court, or certified by an attorney Ponũble. 

of the court, to be ſolvent, and for whom ſuch 


attorney ſhall be reſponſible.” 


Manon, cuſtodee, againſt Opium. | 
| Same day. 


1 landlord of whom Odlum held the cpudium dit. 
1 


ands granted in cy/tediam, had brought ſolved, the our. 
. . las intereſt 
an ejectment with the leave of the court, for having been 
nonpayment of rent, had gotten execution, ede for 
and the ſix months were expired. Mr. White- of 
tone, on his behalf, moved to diſſolve the 
cu/todiam. Motion granted, on reading the 
affidavit of ſervice; the Chief Baron however 


obſerving, 


” 
o 
I P 4 * 
—— rr ͤõ ER — 
Vu ye 8 
x : — - P 2 
* 


—— - — 


P ͤ—k—k ! ˙⁰mḿm ea eee ll, LE. OO LE ECTS ——— — — 
? ' — * 9 . — 
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1788, obſerving, that the motion was a ſtrange 


— obne. 


* Ante 31. A ſimilar motion held unneceſſary. 


\ 


Friday ab WARD, cuſtodee, againſt Moowy, 
February. ä 

. FTER the grant in cgtodiam, a third 

rempt to def. M perſon in right of his wife, a jointreſs, 


train before . 2 FS c | 
the fergive oe diſtrained the lands without leave of the court. 


the order on The tenant diſtrained thereupon obtained a 
- hes © conditional order for an attachment. Upon 
to the euſto- ſhewing cauſe, Mr. Finucane objeQed that 
on, ct 4 ar the tenant did not ſwear that before the diſ- 
cuſtediam, treſs he had been ſerved with the order to pay 
his rent to the cultodee. | 
- Telverton, Ch. B.—Allow the cauſe. The 
order on the tenant attaches only the rent due 
at the time of the ſervice of it and after ; and 
it 18 no contempt to diſtrain the tenaat before 
the ſervice of the order. No one is thereby 
injured, It is the fault of the cuſtodee that 

he did not ſerve the order ſooner, 


Cross, cuſtodee, againſt Joun CoLsov. 
Same day. : 


The outlaw or ME Jameſon, on behalf of James Col- 


h heir nd * i . 
K ſon, moved to diflolve the cu/todiam, 


the only per- upon a Certificate of the reverſal of the 


ſons who can . d 
ly foe. outlawry. 


move the M r. 


| king's hands, 


KiNG's COURTS, DUBLIN. + 481 


Mr. Sheridan contra. It does not appear 1788. 

what intereſt James Colſon has in the lands. 
Telverton, Ch. B.— Therefore refuſe the * cufto· 

motion with coſts. If you were intitled to again/: 

diſſolve the cu/todiam, it is of courſe to do it dum. 

in the office on paying the coſt. The outlaw _ 

himſelf, or the heir and tertenant are the only 

Pore who can apply to remove the king's 

ands. . | 


Same againſt ſame. 3 


X AR. Jameſon, on behalf of James Colſon, it is no cauſe 
M ſhewed for cauſe againſt an attach- nt _at- 
ment for not paying his rent to the cuſto- not paying 
dee, that the cuſtodee had proceeded to out- ee, hg 
lawry after the defendant had left the king - he proceeded 
dom and gone to America. If the cuſtodee eee 
ſhould receive the rent, he will have no right dant had gone 
to retain it. Will the court turn the landlord bread. 

and his tenants round to an aQtion againſt him 

for money had and received, or to a bill in 

equity? . 

Telverton, Ch. B.—Difallow the cauſe with 

colts. £5 


End of Hilary Term. 5 
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HOUSE OF LORDS, 
*:T, burſday, 20th March, 1788. 


Reevs EDWARD HoARE RxEVES, Eſq. and Mary 


again ſe 0 . 
bee and REEVRS, otherwiſe DB voxsHER, his wife, 
others. executrix of ABRAHAM DE VvONSHER; a 

5 ap- 


pellants. 


RICHARD DevonsneR NREWENRAM, Eſq. 
"SAMUEL PENROSEH and MAR his wife; 
WILLIAM PRNROSR and MArGARET his 
wife; and JohN] DRVONSHER, otherwiſe 
NNVEN HAM, Eſq. an infant, by Jonx 
VEREK ER, his next friend; reſpondents. 


Lond. aeg THE appellants having brought an appeal 


that the teſſa- {| | from the decretal orders made by the 
tor pac mn ks court of Exchequer on the 17th of July 1787, 
cis, clearly and 4th of February 1788, (vide ante 319.) 
ſhewn lis in- the cauſe was argued by the Attorney Gene- 


rent to exempt 


his perſonal Tal and Mr. Duquery, for the appellants ; and 


eſtate from his by the Solicitor General and Mr. M. Smith, 
judgment and 


ſpecialty debrs, for the reſpondents, on the 14th, 11th, 19th, 


and therefore and 2oth of March, 1788, when the decree 
reverſed the 


cecree of the Of the court of Exchequer, was reverſed. 

court of Exche- Lord 
quer, and de ' 

creed them a 

charge on the deſcended lands, in exoneration of thoſe deviſed. And the teſta · 
tor having by his will deviſed all his lands to A. ſubject to an anunity for his wife 
and afterwards by a codicil deviſed part of thoſe lands to B and C, confirming 
all his deviſes and bequeſts in favour of his wife, the Lords held that ſhe ought 
not to be injoined from reſorting to this part for her annuity, and reverſed the 
decretal order of the Exchequer for an injun&ion, —Parol evidence is not admiſ- 
lible, to ſhew that teſtator intended to exempt his perſonal eſtate. 
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Lord Earlsfort—This appeal is brought 1788. 
from a decree of the court of Exchequer, Houſe of 
which depends on the will and two codicils , f 
executed by Abraham Devonſher. I think, Reeves 
when taken together, they will be very eaſily . 
underſtood, and that your Lordſhips will be others. 
ſatisfied that the decree ought to be reverſed. 

The grounds of my opinion are theſe: By 

the will of Abraham Devonſber, in which his 

wife was the principal object, he direQs that 

ſhe ſhall have an annuity. of 600/. if ſhe ſhould 

chooſe to releaſe a jointure of 200/. per ann. 

which had been made on her by ſettlement ; 

but, if ſhe ſhould chooſe to retain- it, that _ 

ſhe ſhould, in addition to the 200/. per ann, . 
have an annuity of 4oo/. and thus, in the out- 

ſet of the will he ſhews a mark of his pre- 

ference, by giving her her option which of 

the two to take. In the latter part of the 

will he ſays, And if the reſidue of my per- 

* ſonal eſtate ſhould not be ſufficient to pay 

my debts and legacies, then I will and di- 

rect that any part of my real eſtate in 

the city and liberties of Corte, or in 5 
«© Mufterry, which my truſtees ſhall think 
“ proper, be ſold by them, and the purchaſe 
* money paid to my executors for that pur- 
<* poſe; and laſtly, I appoint my faid wife to 
«© be my ſole executrix and reſiduary lega- 
% tee.” Next comes the codicil of the 14th 
October 1781, by which the teſtator recites 
the death of his brother James, and deviſes 
to his wife certain lands therein mentioned 
during her widowhood, and confirms the 
ſeveral deviſes and bequeſts made to her by 
the will, and charges all his lands excepting 
thoſe deviſed to his wife, with 1000. for his 


2 | grand 


434 CASES DETERMINED IN THE 


1783. grand-niece, Harriot Newenham, and con- 
— cludes with theſe words * all which lands are 
d be free from all incumbrances, and I 
Reeves charge and incumber all my real and free- 
Ders. ang hold eſtates, except the lands before named 
others. in this codicil, with all debts I owe by 
* bond, judgment, or other {pecialty, and 
direct that my executrix ſhall pay my fim- 
* ple contract debts and arrears of rent out 
of my perſonal eſtate.” The next inſtru- 
ment is the ſecond codicil, which is dated the 
20th of April, 1783 ; by it he deviſes two de- 
nominations of lands to his two nicces, Mary 
and Margaret Penroſe, otherwiſe Randall, and 
0 confirms * all the deviſes and bequeſts men- 
«© tioned in his will, and firſt codicil, in fa- 
«© your of his wife.” —The decretal order of 
the court of Exchequer is; that the perſonal 
eſtate of Abraham Devonſber, ſhould be ſub- 
ject to, and not exempted from the payment 
of the debts of Abraham Devonſher, and that an 
account ſhould be taken of the perſonal eſtate, 
and of the debts, funeral expences, and le- 
gacies. On the 4th of February, 1788, on 
a rehearing, it was directed, that the former 
decree ſhould be amended, by decreeing an 
injunction to iſſue to reſtrain the appellants 
from reſorting to the lands devifed by the ſe- 
cond codicil, for the payment of the appellant 

Mary's annuity of 600l. 

In the argument of this caſe, three queſ- 
tions have been made. It was inſiſted on, 
on the part of the. appellants, that the evi- 
dence of Robert Reeves ought to have been 
admitted; that is, parol evidence in expla- 
nation of a will. But it is not neceſſary for 
me to give any opinion on that point, becauſe 
I think the caſe is ſtrong enough without that 

| evidence 
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evidence, in favour of the party who ſeeks 
to offer it. But, if it were neceſſary to de- 
cide on that queſtion, I ſhould be inclined 
to think the court of Exchequer judged right 
in refuſing it, from the great danger of ad- 
mitting parol evidence to rebut what the ap- 


pellants call an equity, in direct contradiction 


to the ſtatute of frauds. | 

The cafe, then, is reduced to two points 
iſt, whether the real eſtate ſhall be diſcharged 
from all debts, as well by judgment and ſpe- 
cialty, as by ſimple contrat.—2dly, Whe- 
ther the eſtates deviſed to the Penroſes ſhall 
be exempted from the payment of the annui- 
ty of 600/. deviſed to the appellant Mary;— 
The court of Exchequer decreed the affima- 
tive of both of theſe queſtions ; and I do not 
think that that decree was well founded in 
either of them. 

In the conſtruing of wills, the leading 
rule is, that the intent of the teſtator ſhould 
be obſerved; and in this will and codicils 
taken together, I think it is very plain. — 
Another rule is, that no part of the will to 
which meaning or operation can be given 


ſhall be rejected. If the decree of the Ex- 


3 were to remain, theſe words “ and I 


direct that my executrix ſhall pay my ſim- 


ple contract debts, and arrears of rent 
% out of my perſonal eſtate; would be in- 
operative. But 1 conſider them as having 
this meaning, —“ that ſhe ſhall pay my ſim- 
ple contract debts, and arrears of rent, 
and them only, out of my perſonal eſtate, 
and my judgment and ſpecialty debts only 
* ſhall be paid out of my real eſtates.” — The 
teſtators wife was the grand object of the 
firſt codicil. His fituation in life had been 

1 improved 
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1788. 
Houſe of 
Lords. 


— A 


Reeves 
againſt 


Devonſher and 


others, 
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improved fince he made his will, and he in- 
tended that his wife's ſhould alſo. For that 


L—— purpoſe, he does what any man of common 


Reeves 
againſt 


| Devonſher a 


others, 


underſtanding would do; he direQts that thoſe 


nd Who ſhould get his real eſtate, ſhould pay his 


judgment and ſpecialty debts, to which it 


was naturally liable. In this particular the 


court of Exchequer have erred by taking from 
the reſiduary legatee to pay the ſpecialties ; 
whereas 'ſhe was only liable to pay the ſim- 
ple contract debts. The court have alſo or- 
dered an account to be taken of the perſonal 
eſtate, and none of the real; and as every 
obſtacle which ſtands in the way of juſtice 
ſhould be removed, I think an account ſhould 
be taken of the real, and not of the perſonal, 
for none of the ſimple contract creditors were 


before the court, nor was there any demand 


made by them againſt it. It would, there- 
fore, be running the widow into a needleſs 
expence to decree a long account of the per- 
ſonal eſtate, if you think the perſonal eſtate 
diſcharged; but, if you think the perſonal 
eſtate liable to all the debts, that direction 
was right, and there ſhould not be an account 
of the realty. | 

As to the order in which the real eſtates 
ſhould be made liable, the deviſed eſtates 
certainly are nct to be reſorted to until the 
deſcended eſtates ſhall have been all ſpent. 

As to the injunction which was directed to 
iſſue, on the amendment of the decree. I 
think it would be a great injuſtice to let it 
ſtand. Abraham L evonſher has charged his. 
intire real eſtate with an annuity for his wife, 
Every inſtant he manifeſts his fegard to her; 
and 1n the ſecond codicil, he confirms to her 


all 
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all the deviſes and bequeſts mentioned in his 1788. 
will and firſt codicil. One of them was, that Houle of 


ſhe ſhould be at liberty to reſort to the lands 


Lords. 


deviſed by the ſecond codicil, with the reſt of Reeves 
his real eſtates, for the payment of her annui- Deen and 


2 And it was well faid by Mr. Duquery, 
that though the reſt of the lands may be at 
preſent ſufficient to pay it, they may not be 
always ſo. They may be recovered by title 
paramount. Beſides it may be more conve- 
nient to the widow to reſort to thoſe particu- 
lar lands, than any other; and, therefore, 
there ought not to be an injunction to deprive 


her: of this convenience which the teſtator 


meant to give her. 

I therefore move that the decree of the 
court of Exchequer may be reverſed, it being 
the opinion of the houſe, that the perſonal 
eſtate of Abraham Devonſber is exempted from 
the payment of all debts by judgment, bond, 
or other ſpecialty, and that ſuch debts are 
charged on the real and freehold eſtates ; and 
that the deſcended eſtates ſhould be firſt ap- 
plied in diſcharge of thofe debts ; and if they 
ſhould not be ſufficient, then the deviſed 
eſtates which are not ſpecifically diſencum- 
bered ; and alſo, that the order for iſſuing an 


injunction be reverſed ; and that an account 


be taken of the real and freehold eſtates, ſpe- 
cifying which were deviſed, and which de- 
ſcended, and in whoſe hands they have come; 
and alſo, an account of the debts by judg- 
ment, bond, or other ſpecialty. 

Lord Chancellor.—l concur in thinking 
that the decretal order made by the court of 
Exchequer on the 17th of Fuly, 1787, and on 

the 


others. 
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the 4th of February, 1788, ſhould be re- 


Houſe of verſed. 


Lords. 


— 


Reeves 
againſt 


The perſonal eſtate is liable in the firſt 
inſtance to pay all the debts of the teſtator, 


Devonſher and by the rules of equity, and by this will of 


others. 


Abraham Devonſber is expreſsy made ſo. For 
by it he ſays, If the reſidue of my perſonal - 
*« eſtate be not ſuſhcient to pay my debts and 
„ legacies, then I direct that part of my real 
“ eſtate in Corke, or in Muſterry ſhall be 
“fold for that purpoſe.” That is as much 
as if he had ſaid, thoſe parts of my real eſtate 
ſhall not be applied until my perſonal proper- 


ty ſhall have been found inſufficient; ſo that 
in the will every thing is clear and explicit. 


After the making of the will, which was in 
September, 1777, James Devonſber, the bro- 
ther of the teſtator died, and by his death a 
conſiderable acceſſion of both real and per- 
ſonal eſtate came to Abrabam. He was in 
much greater affluence than he was 1777. 
In the October after his brother's death, in 
1781, he conſidered what he had by his will 
done for his wife; and probably thought that 
by making her reſiduary legatee, he had given 
her little or nothing ; but ſaid, as I am now 
grown richer, the reſiduary bequeſt ſhall be 
worth ſomething ; and then he made the firſt 
codicil, by which he ſays, ©* 1 charge and in- 
* cumber all my real and frechold eſtates 
<* with all debts | owe by bond, judgment, or 
«© other ſpecialty, ard” (he ſays, though per- 
haps it would have been more properly ex- 
preſſed if he had faid © but”) © I direct 
** that my executrix ſhall pay my ſimple con- 
tract debts and arrears of rent out of my 


« perſonal 
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«© perſonal eſtate. This codicil introduces 1788. 
the queſtion which brings this caſe before 1 
your Lordſhips. The court of Exchequer Jv 
thought that theſe words were not ſufficient Reeves 
to diſcharge the perſonal eſtate. Several rules me. 5 
have been mentioned at the bar; but they chers. 
may all be reſolved. to this ſingly—That the 
perſonal eſtate, being primarily liable to the 
payment of all the debrs of the deceaſed, mult 
remain liable in equity, as at law, unleſs it 
appear to be the intent of the teſtator that 
it ſhould be diſcharged ; but if it be fo clear, 
that no doubt can remain on the judge's 
mind ; if, by looking on and well conſider- 
ing the will, he is ſatisfied that it was the in- 
tent of the teſtator to exonerate the perſon- 
alty, he is bound to give it that conſtruction. 
I think clearly it was the intent of the teſtator, 
in this will, to exonerate the perſonalty from 
the payment of his judgment and ſpecialty 
debts; therefore, there is no occaſion to agi- 
tate the other queſtion concerning the admiſ- 
ſibility of the evidence of Robert. Reeves. 
But if there were any doubt as to the firit 
point that I have mentioned, the queſtion 
concerning that evidence would be, whether 
we ſhould admit parol evidence to clear up 
any doubtful matter appearing in the will? 
But on this I give no opinion, for | think 
there is no doubt on the face of the will, that 
the teſtator intended to diſcharge the per- 
ſonal property of his judgment debts and ſpe- 
clalties. 
The next queſtion is, — Whether the eines 
deviſed to the Penroſes ſhould be diſcharged 
of the wife's annuity ?—"Che wife appears all 
along to have been the object of the teſtator's 


bounty, 
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1788. bounty, and when he makes; his ſecond codi- 


Houſe of 


. „ he had before made in favour of his wife; 


Reeves 
ap «IN 
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cil, he confirms all the deviſes and bequeſts 


which is as much as to ſay, Though I deviſe 


Descuchel ang theſe lands to different perſons from thoſe to 


other 


bY 


whom I had before deviſed them; yet I do 
not mean that ſuch variation in the diſpoſition 
of them ſhould affect my wife. I therefore 
think that the order for iſſuing the een 
ſhould be reverſed alſo. | 

Lord Pery.—I concur intirely in opinion 
with the two learned Viſcounts, —The firſt 
queſtion is Whether the perſonal eſtate be- 
queathed to the wife ſhall be diſcharged from 
the payment of the ſpecialties. The ſecond 1s 
—Whether the widow ſhall be reſtrained 
from reſorting to the lands deviſed to the Pen- 
roſes ; which ſecond point I ſhall conſider firſt. 


It ariſes concerning the lands which are the 


ſubje& of the ſecond codicil. It is admitted 
that thoſe lands were with others charged 
with the payment of the 600. annuity to the 
teſtator's widow. Then the queſtion is, has 
the teſtator by this ſecond codicil diſcharged 
thoſe lands. It is ſaid, that by the deviſe to 
his two nieces, of thoſe lands, there is a re- 
vocation of the will pro tanto. So I allow— 
as far as the deviſe goes to give the lands to 
different perſons from thoſe to whom they 
were devited by the will. But he adds to the 
deviſe, and I confirm all my - deviſes and 
*+* bequeſts mentioned i in my will and codicil 
% 1n favour of my wife.” So far as concerns 
any favour ſhewn to the wife, it is not a revo- 
cation of the will, but a confirmation. There 
is no doubt the teſtator had it in his power 
to revoke part of his will, and to confirm part. 
Conſequently, 
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Conſequently, if it could be conſidered that 1788. 
the general deviſe of thoſe lands had revoked aer 
the will in every particular concerning them. 


and diſcharged them from the payment of Reeves 
the wife's annuity, theſe laſt words ſet up petit and 
that charge again. But the will and codicils ethers. 
are all to be taken together as one act, and as 
if made at the ſame time ; as, if by a will one 

deviſe all his eſtates to a particular perſon, and 
afterwards acquire another eſtate, and if by 

a codicil he bequeath his perſonal eſtate, and 

take no notice of the real eſtate ; if the codi- 

cil. be atteſted in the manner directed by the 
ſtatute, to paſs a real eſtate, it is a republica- 

tion of the will, and the intermediately ac- 

quired lands will paſs by the general de- 

viſe in the will. Suppoſe the value of the 

other lands reduced, or the title to them 
_ evicted, will you take from the wife her right 

to reſort to thoſe deviſed by the ſecond codi- 

cil? If you reſtrain her from reſorting to 

thoſe lands, you do not confirm all the be- 

queſts in favour of the wife. 

The other point is Whether the perſonal ' 

eſtate ſhall be exonerated from the payment 

of the judgment and ſpecialty debts. Parol 
evidence has been offered to clear up the 
doubts that ariſe in the firſt codicil. Though 
it be not abſolutely neceſſary to conſider whe- 

ther that evidence be admiſſible, yet I think 
I am called on to give my opinion; and I 

think it ought not to be received. It is ſaid 

that parol evidence may be admitted to rebut 

an equity ariſing on the will, and ſeveral 

caſes have been cited where that doctrine was 

held. That matter had been carried great 
lengths, and threatened to let in all rhe miſ- 


chiets 
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1788. chiefs that were intended to be prevented by 
Houſe of the ſtatute of frauds. It received a conſider- 


Lords. 


able check by the caſe of Selwyn and Brown. 


Reeves 
again 


Devonſher and 


othets.. 


Since that there has ſcarcely been an inſtance 
of it. Bur admitting that parol evidence 
may be received to rebut an equity—what 
fort of equity ? It is that which from the con- 
ſtruction of a will, and the intent of the party, 
ariſes by the rules of equity contrary to the 
rules of law; as the caſe put by the Solici- 
tor General, where a man having a perſonal 
eſtate, makes a will, and appoints an execu- 
tor. By the appointment of the executor, 
by the rules of law, he gives the'refidue to 
him. But if the teſtator bequeath a particu- 
lar part to him, equity raiſes a preſumption 
that he did not mean that the executor ſhould 
have the whole. In order to rebut that equi- 
ty, parol evidence has been allowed, becauſe 
the rules of equity militated againſt that of 
the law, which would give the whole reſidue 
to the executor. But how does that apply to 
the preſent caſe? According to the rules of 
law, all the debts are primarily chargeable on 
the perſonal eſtate, and there 1s no equity 
which contradiQs it. Therefore it is not to 
rebut an equity that the evidence is offered, 
which is argued as the ground for admitting 
it. No; it is to give a conſtruction contrary 
to the general rule, both of law and equity, 
and not to rebut an equity contrary to the rule 
of law, I therefore think the court of Exche- 
quer was right in refuſing to admit the evi- 
dence. 

As to the queſtion — Whether the perſon- 
alty is to be exonerated from the payment of 
the debts, excepting the ſimple contract A 

EE | an 
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and arrears of rent. It is admitted that it is 1788. 
not neceſſary that there ſhould be expreſs fa of 
words to diſcharge the perſonal eſtate; that 
the intent of the teſtator is ſufficient, if Reeves 
it can be collected from the will: not indeed .ughc; and 
as againſt creditors, but againſt the heir at others. 
law, or deviſee. What is the conſtruction 
of the firſt codicil? Let any man of common 
ſenſe read it, and think what it can mean. 
He can form as good a judgment of it, as the 
ableſt lawyer. Take the codicil by' itſelf. 
Was not the teſtator ſhewing his attachment 
to his wife? He had gotten an addition to his 
fortune, and therefore he directs that all his 
real eſtate ſhall be charged with his ſpecialty 
debts, and in the ſame breath direQs that his 
perſonalty ſhall be charged with thoſe by ſim- 
ple contract. Would not any one ſay; he has 
made two funds for the payment of the diffe- 
rent kind of debts, and one ſhall not be ſuf- 
fered to run in upon the other ?, But connect 
the codicil with the will. By that he had 
made his perſonal eſtate liable to all his debts, 
and gave an auxiliary fund in caſe it ſhould 
not be ſufficient. But when he had gotten 
an increaſe of property, he then by the codi- 
cil revokes that part of the will by which he 
had made his perſonal eſtate liable to all his 
debts; and, inſtead of that, makes it ſubject 
only to the ſimple contract debts, and arrears 
of rent. It is like the cafe put by Mr. Duquery 
of Walker v. Fackſon, where a man had 
made his will, and a year afterwards, in his 
own hand, wrote, And I give and deviſe 
* to them”? (whom he had made his execu- 
trixes) 


9 x Wils, 24. 2 Atk, 624. 
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1788. trixes) © all my perſonal eſtate not herein be- 


Houſe of 
Lords 


Reeves 


againſt 


Devodnc: ang er than if he had originally made that part of 


rs. 


“fore deviſed,” and then executed his will 
again, in the preſence of three witnefles. 
Lord Hardwicke ſaid, this is infinitely ſtrong- 


his will.— Therefore I have, not a doubt that 
the intent of the teſtator was to exempt 
the perſonalty from the ſpecialty debts. Con- 
ſequently, I think that that part of the decree 


ſhould be reveried. 


The court of Exchequer by decreeing the 
perſonalty liable, were not under the neceſſi - 
ty of ſaying any thing as to the deſcended or 


deviſed eſtates. "hey, therefore, went no 


farther than to order an account to be taken 
of the perſonal eſtate, as they thought that 
was ſufſicient. But if your Lordſhips be 
of opinion that the perſonal eſtate is not liable, 
it will be neceſſary for you to direct out of 
what fund the ſpecialty debts {hall be paid. The 
deciſion of Galion v. Handcock, *. has, never 
been ſhaken. It was almoſt exactly in pojnt. 
I therefore think that the ſpecialty, debts 
ſhould be charged in the firſt place on the 
lands deſcended. Though this queſtion has 
not been touched on by the court of Exche- 
quer, and though perhaps it may be thought 
premature to make any order as to it, until 
that court thall have made a decree upon it, 
I nevertacleſs think it proper that the decree 
of this houſe ſhould embrace that part of the 
caſe ; for the original bill had prayed that the 
judgment and, fpecialty debts ſhould be de- 
creed a charge on the deſcended eſtates, and 
the croſs bill alſo prayed that an account of 

the 


* 2 Aith, 424. 427. 430. 
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fund as the court ſhould think proper. As 
the court of Exchequer ought to have decreed 


that the judgment and ſpecialty debts ſhould pen, and 


be paid out of the realeſtate, fo ſhould they 
have decreed out of what part of it-they ſhould 


be paid. As they have omited to-do that, 


we are bound to ſupply it; for if the court 
below have not made a proper decree it is 


the duty of your Lordſhips, as a court of ap- 


peal, to decree every thing which the inferi- 
or court 'ought to have done, - 
' OrDERED and ADJUDGED, that the order 


or decree of the court of Exchequer of the 


17th day of Fuly, 1787, be reverſed, it be- 
ing the opinion of this houſe, and ſs by this 
houſe adjudged, that the perſonal eſtate of 
the ſaid Abraham Devonſber is exempt” from 
the payment of all debts of the faid Abraham, 
by bond, judgment, or other ſpecialty, and 
that ſuch debts by bond, judgment, or other 
ſpecialty of the ſaid Abraham Devonſber, are 
a charge upon his real and freehold eſtate, 
and ought to be paid out of the ſame, in 
manner following, viz :—Out of the real and 
freehold” eſtates deſcended - from the ſaid 
Abraham Devonſber to and upon his heirs 


at law; and in caſe of any deficiency therein, 


out of his real and freehold eſtates deviſed, 
and not expreſsly diſcharged thereform by the 
ſaid Abraham, by his will and codicils, or 
one of them. And it is hereby allo oRDERED 
and ADJUDGED, that the ſaid order or decree 
of the ſaid court, of the 4th day of February 


laſt, ordering and decreeing that the former 


decree ſhould be amended by decreeing an 
| injunction 
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the debts might be taken, and that they 1788. 
might be paid in ſuch-order, and out-of ſuch * | 


Reeves 


others, 


496 


1738. injungion to iſſue to reſtrain. the appellant 


Houſe of 
- Lords. 
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Mary, from reſorting to the lands of Shan- 
dangan, Farranſhefary, and Lahane, or any 


Recves part thereof for payment of the appellant 


again | 
Devonſher and 


others. 


Mary's annuity of 6o0/. in the pleadings 
mentioned, or any part thereof, be alſo re- 
verſed. And it is hereby further ordered, 
that an account be taken by the chief remem- 
brancer of the ſaid court, or his deputy, of 
the real and freehold eſtates, of the ſaid Abra- 
bam Devonſher, of which he died ſeiſed, and 
of what the fame did or doth conſiſt, and the 
values thereof reſpectively; and that he do 
in his report diſtinguiſh the real and freehold 
eſtate deviſed by the will and codicils of the 
{aid teſtator, and the lands of which the ſaid 
Abraham died ſeiſed, not compriſed in his 
ſaid will and codicils, and which deſcended 
to his heirs at law; and that the ſaid chief 
remembrancer, or his deputy do inquire and 
ſet forth into whoſe hands the ſaid real and 
freehold eſtates have come, and in whoſe 
hands they now are ; and that he do alſo take 
an account of the debts due by the ſaid Abra- 
ham Devonſber by bond, judgment, or other 
ſpecialty. And it is hereby further ordered 
that, ſubject to the ſaid judgment and orders 
of this houſe as aforeſaid, the ſaid cauſe be 
remitted back to the ſaid court of Exchequer 
4" proceed therein, and to de as ſhall be 
juſt. | | 
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Mem. It was mentioned in page 355 antea, that the 1788. 
lands deviſed by the fecond codicil had been diftrained. AJ 
That diftreſs occaſioned the cafe of Davies v. Reeves et ux“ Davies 
in replevin, which came before the court of B. R. Hil. ag, 
1786, fipon a fpecial demurrer to the avowry. On Reeves and 
Tueſday, 7th of Februaty, 1786, judgment was given for Maty His WIFE: 
the avowants. Lord Earleforr—We all think this as n pleading a 
clear a caſe as afiy that has come before the court. The deviſe it is ſuf- 
mere reading of the avowry wilt anfwer many of the obs ficient to ſtate 
jeQions. It ſtates, that A. Devonſber, being ſeiſed in that teſtator 
his demeſne as of fee of the lands of Labane, &c. _ —_— 
e duly made and publiſhed his laſt will and teſtament in lag will ang 
« writing,” and therein, 2 reciting that he had by teſtament in 
deed dated on or about the 7th day of December, then writing” with - 
laſt paſt, charged the lands in ſaid recited detd men- out Rating the 
tioned, with an annuity or jointure of 2007. for the faid pry meg ee 
Mary,) he deviſed to the faid Mary, one annuity, or e * 
yearly rent charge of 600. in caſe the ſaid Mary ſhould frauds. An 
chooſe to releafe the faid recited charge, or jointure of avowry for a 
200l. but if ſhe ſhould chooſe to retain it, then he de- tent. charge 
viſed to her one annuity, or yearly rent charge of 400. — _—_— 
to make up 600. in the whole. Such 600. or 400. to be 


© of the grant the 
payable by four quarterly payments in every year-duting lands were not 
her life; the firſt quarter to commence on the day of in leaſe, The 
his death, with a clauſe of diſtreſs ; but fo as that none court will not 
of the tenants ſhould be diftrained for mote than the par- Tuel weng r 1g 
ticular rent payable by each. The avowry then Kates, they ware. ic 
that H. D. died ſeiſed of the ſaid lands, on the 22d of ought to be 
April, 1783, without revoking his faid will. That af- pleaded in bar. 
terwards and before the ſaid time, when, &c. and before 
the marriage of the ſaid Edward and Mary, (the avow- 
ants,) to wit. on, &c. at, &c. the faid Mary releaſed ſaid 
yearly charge, of ſum of 2o0/. and elected to have 
and receive the ſaid annuity, or yearly rent charge of 
600. By virtue whereof the ſaid Mary became ſeiſed 
for the term of her fHatural life of the ſaid annuity, or 
rent charge of 6oo/. iſſuing out of the faid lands in 
which, &c. That the ſaid George Davies, (the plaintiff) 
was at the time when, &c. and now is tenant of the 
ſaid lands of Lahane, in which, &c. and that the 
rent payable by him thereout was at the time when, &c. 
and now is 294. by the year; and becauſe the ſum of 
2940. part of 3ool. of ſaid annuity, or rent charge of 
600l. for two quarters of a year ended the 22d day of 

Oeober, 1784, were in arrear and unpaid, (the e 
M m "Tn 


o 
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of ſaid 3ool. having been paid to the ſaid E. and M) 
and which ſaid ſum of 294. is the rent payable by 
the G. D. out of the ſaid lands of Lahane, in which, 
&c. the ſaid E. and M. well avow, &c.— There are 
three cauſes of demurrer to this, fpecially aſſigned. 
Firft, That it is not alledged that the will of the ſaid 
A. D. was made and atteſted as by law is required. 
Secondly, That it.is not alledged how the ſaid Mary re- 


leaſed the ſaid , yearly rent charge of 2000. or elected 


to have and receive the fent charge of 600). ſo as that 
any iſſue can be taken thereupon. "Thirdly, That it is 


not alledged how the ſaid George Davies was, or is 
tenant to the ſaid lands of Lahane, or when the ſaid 


rent of 294/, was payable. As to the firſt cauſe—Sup- 
poſing that the avowants ought to have ſtated that the 


will was executed with the ſolemnities required by 


the ſtatute of frauds, particularly mentioning them, the 
cauſe of demurrer is not well ſet out; for it only ſug- 
geſts in general, that it is not alledged that the will 


was made and atteſted as by law is required. But the 


ſubſtantial anſwer is, that theſe facts might have come 


out on the iflue deviſavit vel non. The plaintiff might 
have pleaded, that A. D. did not deviſe. As to the ſe- 


cond cauſe. It is nothing to the tenant how ſhe releaſed. 
She has ſaid that ſhe releaſed, upon which iſſue might have 
been have taken, As to the third. It was the plaintiff's 
buſineſs to ſhew that nothing was due by him. It has alſo 
been objected that a rent-charge is not grantable out of a 


rent. Anſwer; that is not in the caſe. We are not to 


preſume that the lands were in leaſe. If they were, the 
plaintiff ought to have. brought it out by pleading. He 
ought to have ſhewn that he claimed paramount to the 
rent-charge. It is objected alſo, that ſhe has not ſer 
out her title deeds. Anſwer; the will is her title deed. 
But it is ſaid, that the releaſe is not ſet out. Anſwer ; 
ſhe need not have ſet it out. What was that to the tenant ; 
beſides, the releaſe was to go to the releaſee. It was ob- 
jected too, that the plaintiff's leaſe was not ſet out. An- 
ſwer; it was his buſineſs to plead it, if it afforded any 
matter in bar of the avowry. Secondly, The law does 
not ſuppoſe the leaſe to be in her poſſeſſion. 

Per Cur. Demurrer unanimouſly over-ruled with 


coſts: 


EASTER 
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I Saturday, 


lch April. 
28 Geo. III. 
. Ex parte DaLy,—In Chancery. . 
an | | | Daly. 


THIS was a petition by Mr. Daly, ma- Upon an appli- 
1 nager and proprietor of the Theatre Chancellor 0 
Royal, Dublin, to the Lord Chancellor, pray- withhold the 

ing him to withhold the great ſeal from a pa- 3 _—_ 
tent profeſſing to have been granted by the will only confi. 
crown under the powers veſted in it by 26 f, legal or nor; 
Geo. 3. ch. 57. and authorizing Mr. 4/tley to not whether 
have a theatre for exhibiting during certain £0000 
months of the year, feats of horſemanſhip, it or nor. 
and muſical pieces, (provided they are not 
ſuch as have been heretofore exhibited ar the 
T heatre Royal) dancing, tumbling, and pan- 
tomimes of what nature and kind ſoever, not 
profane or obnoxious : with a proviſo againſt 
his exhibiting any regular tragedy, comedy, 
opera, play, or farce. Daly, in November, 
1786, had obtained a patent for the Theatre 
Royal, and now oppoſed the paſſing of A/ey's 
patent upon the ground of the great preju- 
dice it would be to him, after the expence he 
had been at in fitting up and ſupporting the 
theatre. At the bar, it was rather ſuggeſted 
by counſel againſt the petition to be the 
ground of the application, than relied on by 

| M m 2 the 
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the petitioner's counſel, that the crown had 


L——— not power to "ns divers patents for theatres, 


Daly. 


the words of the a& being clear on that 
head, + and even in Daly's patent, the clauſe 
forbidding others to keep theatres concludes 

. s with 


+ The words of the act are 8 1. Whereas the eſtabliſhing a 
well regulated theatre in the city of Dublin, being the reſidence 
of the chief governor or governors of Ireland, will be productive 
of public advantage, and tend to improve the morals of the peo- 
ple: Be it therefore enacted, &c. That it ſhall and may be law- 
ful, to and for his majeſty, his heirs and. ſucceſfors, to grant un- 
der the great ſeal of this kingdom, for ſuch term not exceeding 
twenty-one years, and under ſuch reſtrictions, conditions, and 
limitations as to him or them ſhall ſeem meer, from time to time, 


And When and as often as he or they ſhall think fit, one or more 


letters patent, to one or more perſon. or perſons far exhibiting and 


keeping one or more well ulated theatre or theatrez, play- 


' houſe or play-houſes in the city of Dablin, and in the liberties, 


ſuhurbs, and county thereof, and in the county of Duþlin.—\ 2. 


No perſon or perſons ſhall for hire, galo, or any kind of reward 


whatſoever or howſoever, act, repreſent, or perform, or cauſe to 
be ated, repreſented, or performed, any interlude, tragedy, co- 


nſedy, farce, pantomime, or any part or parts therein, on any 


ſage. or in any theatre, houſe, booth, tent, or other place with; 
* * ſaid, city of Dublin, or the liberties or ſuburbs, or county 
thereof or within the county of Dublin, under any colour or pre- 
tence whatſoever, fave and except in ſuch theatre or play-liouſs 
a$.ſhall be fo eſtabliſhed or kept by letters patent as aforeſaid, un- 
der the penalty of forfeiting the ſum of zoo. ſterling for every, 
ſuch offence, one moiety to be paid to the governors or guardians 
of the Lying-in Hoſpital. or their known treaſurer for the time be- 
ing, to be applied to the uſe of that charitable inſtitution, the 
other to the perſon or perſons who ſhall proſecute and ſue for the 


ſame, to be recovered; by action of. debt, hill, plaint, or inſorma- 


tion, in any of his. mai ſty's courts of record at the Four Courts 
in Dublin, in which no eſſoin, &c. ſhall be allowed. —F 3. provides 


That nothing herein, contained ſhall extend or be conſtrued to 


extend to any places of public reſort, entertainment, or exhibi- 
tion of any kind whatſoever that now are, or hereafter may be 
erected or exhibited on an of the premiſſes belonging to the hoſ- 
pital far the relief of poor lying- in women in the city of Dali, 
ſo long as the profits arifing from ſaid entertainment or exhibi- 
tion ſhall be applied to the ſupport of that charity, ſo that neither 
regular tragedy or comedy ſhall, be. exhibited therein,” 5 4 pro- 
vides © That nothing herein contained ſhall extend or be con- 
ſtrued to extend to prevent the-exhibition of any feats. of horfe- 
manſhip, puppet ſhew, or ſuch like ſpecies of entertainment.” — 
$ 5 enadts, © That if any interlude, tragedy, comedy, prelude, 


opera, burletta, play, farce, pantomime, or any act, ſcene, 
or part therein, ſhall be acted, repreſented, or performed in 
| any 
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with theſe words, © unleſs thereunto duly au- 
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* thorized by us and our ſucceſſors,” whie 


words Mr. Attorney General faid he had in- 
ſerted m the draft of the patent in ordet to 
obviate any doubts; but for Daly, Mr. 
Duquery, Mr. Curran, Mr. Egan, Mr. Bur- 
ton, Mr. M. Smith, and Mr. G. J. Browne 
argued that A/ley's patent, though it pro- 
feſſed to be under the act, was not only not 
warranted by it, but was even repugnant to 
it. The act has in view the eſtabliſnment of 
a well regulated theatre, to improve the mv- 
rals of the people, and for that purpoſe im- 


powers the crown to grant patents; but this 


to Aſtley provides, that he ſhall not exhibit 
any regular * th comedy, opera, play, 
or farce, nor ſuch as ſhall have been exhibit- 


ed at the Theatre Royal before the date there. 


of. It is to become a theatre to exhibit every 
ſpecies of buffoonery, and diſtortion 'of 
the human figure, learned pigs, monkeys, 
and dancing dogs. Such cannot be called a 
regular theatre, or contribute to improve 
the morals of the people. It would defeat 
the purpoſes of the act, by withdrawing the 
the people from the rational and inſtructive 
entertainment of a well regulated theatre. 


This, your Lordſhip will conſider not only 


as comparing it with the object of the legiſla- 
| ture, 


any houſe or place where wine, ale, beer, or other liquors ſhall 
be ſold, or goods of any kind retailed, or any kind of entertain- 
ment exhibited, for which any money ſhall be paid, the ſame 
ſhall be deemed to be acted, repreſented, or performed for gain, 
hire, and reward, and liable to the penalties aforeſaid'—5 6. 
enacts, That no perſon ſhall be liable to be proſecuted for any 
offence againſt this act, unleſs ſuch proſecution ſhail be com- 
menced within the ſpace of fix calendar months after the offence 
committed, and that this a& ſhall be to all intents and purpoſes 
deemed, noticed, and taken as a public act.“ 


Ex parte 
Daly, 
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1788, ture, but alſo as keeper of the king's con- 
— — ſcience; in which character you will alſo at- 


Ex parte 
Daly, 


tend to the loſs the preſent manager muſt ſuſ- 
tain, and the great expence that he has been 
at, upon the expectation of having the only 
theatre. For though the crown may grant 
divers patents, that power was given it only 
to puniſh a patentee for neglect or miſcon- 
duct, by granting another patent; but there 
is no imputation of neglect on the preſent 


patentee; but on the contrary, there are 


many affidavits ſtating the great expence he 
has been at, and the pains he has taken, Be- 
ſides, there is an inconſiſtency in the patent 


itſelf ; it provides againſt A/ley's exhibiting 


what has been heretofore exhibited at the 
Theatre Royal, and yet authorizes, him to ex- 
hibit muſical pieces and pantomimes, which 


Notoriouſly have been exhibited at the Thea- 


tre Royal previous to this patent's being pre- 


ſented for the great ſeal. 


Lord Chancellor.—There are ſeveral ſtages 


of oppoling the paſling of patents. The firſt 
is an application to the crown while the grant- 


ing of a patent is under the conſideration of 
his majeity; upon ſuch an application, the 
crown would refer it to the great officers of 
ſtate. Secondly, When it comes to the 
privy-ſeal, a like application may be made. 
The Lord privy ſeal has ſometimes heard the 
matter himſelf ; at other times he has referred 
it to a committee. Thirdly, An application 
may be made to the great ſeal, if the grant 
be illegal, or if the crown be impoſed on or 
deceived. In ſuch cafes the Chancellor will 


withhold the ſeal.— In this caſe, as to the 


matter of diſcretion, whether the crown ought 
or 
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or not to grant ſuch patent; I have nothing 
to do with that. The fingle queſtion here is, 
whether theſe exhibitions of Aſeley are th 
ſubject of a patent within the act. Tos 
The Attorney General and Mr. Boyde 
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againſt the petition.—Were it not for the ſe- 


cond clauſe of the act, A/ley would not re- 
quire a patent from the crown; a licence 
from the magiſtrate would be ſufficient. The 
at was to enlarge the power of the 
crown, not reſtrain it, as Daly's counſel ſeem 
to think. It gives a monopoly to the crown. 
The act does not mention what is to be exhi- 


bited in the theatres for which the patents are 


granted. Aſtley, though he has exhibited for 
fifteen years in Surry, has not injured the 
London theatres, becauſe there the managers 
have provided entertainment better worth ſee- 


ing than A/ley's exhibitions; whereas Daly 


thinks, and ſtates in his petition, that he will 
be injured, it there is any one place of enter- 
ment beſides his own theatre.—The Theatre 
Royal ought to be ſo eſtabliſhed as not to ſuf- 
fer from ſuch exhibitions. Emulation is ne- 
ceflary for that purpoſe. There is 100/. per 
ann. out of Aſtley's profits reſerved to the 
Lying-in Hoſpital. He offered this as an in- 


ducement to the crown to give him the pa- 


tent, not to bring himſelf within the ſaving 
clauſe. WE 
Lord Chancellor. — The objections made to 
this patent are either, that it 1s illegal, or 
ſecondly, that it is inconſiſtent with that 
granted to Daly; that if there are more 
places of entertainment than one, the people 
will be divided. As to the firſt ; the act gives 


a power 


* * — — 
— — 
ne. — — 
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1788. a power to the crown to grant licenſes for 


Ex parte 
Daly, 


_ eennne— cftabliſhing and keeping a theatre, and enaQts, 


that none others, than thoſe who are ſo 
licenced ſhall exhibit interludes, tragedies, 
&c, But the crown has power, by the act, 
to grant from time to time, and when and as 
often as it thinks fit, one or more letters 
patent, to ane or mare perſon or perſons for 
eltabliſhing and keeping one or more theatres, 
&c. So that, if inſtead of this, the grant to 
Aſtley had been of a theatre in as ample a 
manner as Daly's, can there be any doubt 
but that it would be good ? Beſides, there 
is a reſervation in Dahh's patent, of ſuch as 
ſhould be thereafter licenced. As to the ſe- 
cond objection; that it infringes on Days 
patent; that it tends to diminiſh his profits. 

Certainly, the more places of entertainment 
there are, it will make ſome difference to 


all. Perhaps it is better there ſhould be 


more. It is ſaid he has laid out money on 
the faith of having an excluſive patent. He 
had knowledge of the power of the crown to 
grant others; and his own expreſsly reſerved 
it, It is ſaid that I ought, as keeper of the 
king's conſcience, to withhold the great ſeal. 
But the granting of this patent has been con- 
ſidered by the Lord Lieutenant; fo I do not 
think that I have any thing to do with that. 
If indeed the patent were illegal, it would 


be otherwiſe.-I can't withhold the great 
teal, . 
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e ee 5 | Saturday 26th 
Joxzs againſt CuTHBERT, in error—Exche- April. 


quer Chamber. Jones | 
Cuthbert, 


THIS was # $i a writ of error, on a judg- In debt for 
ment of the court of Exchequer, where 72 cetendant 
* x ig. DA, | « 14 part, 
the plaintiff Fones, in debt for rent, declared and, as to the 


. an ſet, pleads 
for 37/. 10s, in arrear for one year and an en, by 


half, ending the firſt of November, 1782, title para- 
upon an indenture of leaſe, between the m9vntfor none 
plaintiff and the defendant, reſerving the rent, and that 


yearly rent of 25/. by half yearly and equal he, continued 


payments, on the firſt. of May, and firſt of — 


November. The defendant, as to 121. 10s, admitting the 


the gale due the firſt of November, 1781, con- that the” plan- 
feſſed the action, and as to the reſidue plead- tiff redeemed, 
ed, that George and Elizabeth Fackſon, as of the comme? 
Trinity term, 1781, brought an ejectment ance of the dif- 
againſt Jones for nonpayment of rent, for — 
lands of which the premiſſes in the declara- that he was 
tion are parcel; that on the 28th December, cone dig. 
1781, the ſheriff, by virtue of an habere, de- poſſeſſed. spe- 
livered poſſeſſion to the feigned leflee, by rea- dne fer fe 


4 thereto, for ten- 
ſon whereof the defendant, Cuthbert, was dering an iſſue 


evicted, and ever ſince has continued and is a gs 
{till evicted. The replication, admitting the was admitted, 
proceedings on the ejectment and the eviction a ne on- 


nuance, over- 


of Cuthbert, ſtated that the feigned leſſee on ruled. — The 


the ſaid 28th December, 1781, after the de- Fei eins 


livery of the poſſeſſion to him, ſurrendered to judgment for 
his leſſors; that they accepted the ſurrender, bang, his de- 
and demiſed the lands to the plaintiff for ſix have his whole 
months, if their title ſhould ſo long laſt ; that cs. 

the plaintiff entered by virtue thereof, 


and 
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and that Cuthbert re-entered, and became poſ- 
ſeſſed and continued poſſeſſed until the firſt 
of November, 1782. The replication further 
ſtated that Jones, on the 27th of June, 1782, 
paid all rent and coſts to his landlords, and ſo 
held under his old leaſe, and concluded with a 
traverſe of Cuthbert's continuing diſpoſſeſſed 
and evicted from the 28th of December, 1781, 
till the firſt of November, 1782. Defendant 


| rejoined that on the 28th of December, 1781, 


he was of ſaid premiſſes and of ſaid term 
evicted and diſpoſſeſſed, and always from 
thence has continued evicted and diſpoſſeſſed, 
and of this, &c. To this rejoinder the plain- 
tiff demurred ſpecially, aſſigning for cauſe, 
that though the replication admits that Cuth- 
bert was evicted on the 28th of December, 
1781, yet by the rejoinder he alledges the 
ſame over again; and though the replication 
traverſes only one material fact, viz. the con- 


tinuance of the diſpoſſeſſion, the rejoinder 


tenders an iſſue upon both that and the evic- 
tion, which was admitted. This demurrer 
was over- ruled in the court of Exchequer, 
whereupon a' general judgment, with 
3o0/l. 18s. 7d. for his coſts, was entered for 
the defendant. . g 
Mr. Blackburne for the plaintiff, —As to 
121. 10s. the defendant confeſſed the action. 
As to that, therefore, the plaintiff ought to 


have had judgment and his coſts. The judg- 


ment which has been entered up cannot be 
ſuffered to ſtand. As to the other two gales; 
that due in May, 1782, incurred before the 
plaintiff redeemed; ſo that ſtands ſomewhat 
differently from that which became due in 


November, 1782, after the redemption on 


27th 
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27th of June. The former muſt reſt upon a 


507 
1788. 


bare enjoyment under the plaintiff; but a. 


to the latter, it was under the old title. 
When Jones redeemed, by paying Fackſon 
and his wife, not only he, but. his underte- 
nants were in, as if the ejectment never had 
been brought. This rejoinder ought ,to be 


put out of the caſe. 'There is a ſpecial de- 


murrer to it, and if it be deficient in ſub- 
ſtance or in form, you will put it out of the 
caſe, and take it up upon the other pleadings. 
The rejoinder tenders an iſſue on a fact ad- 
mitted by the pleading, that is, the eviction 
on the 28th of December, 1781; and there 


is no rule better eſtabliſhed than that no iſſue 


is to be tendered on a fact admitted. The 


fact traverſed in the replication is material or 


not; if not, the defendant ought to have de- 
murred; if it was material, it ought to have 
gone ſingly to the jury. But the rejoinder 
tenders a complicated ifſue ; firſt, on the evic- 
tion on the 28th of December, 1781; ſe- 
condly, on the poſſeſſion's continuing evicted 
till November, 1782. One part of the iſſue 
muſt have been found one way; and the 
other might be found differently. The jury 
muſt diſcharge themſelves of the whole. At 


. : 


ainſt, 
cba 


all events the plaintiff was entitled to judg- 


ment for the part confeſſed, and for his 
whole coſts. By the ſtatute 31 E. 3. c. 12. 


which erected this court, it is to give ſuch 


judgment as the court below ought to have 
given, and then ſend it into the Exchequer 
to have execution, 2 Saund. 256. 1 Salk. 
401. 

Lord Chancellor. —Iſſue is only to be tried 
of what is averred on one ſide, and denied 
- on 


* 
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1788, on the other, that is, that the defendant 
1 ag continued out of poſſeſſion. He does not put 


egainf 
Cuthber 


t. 


himſelf upon the country upon what is ad- 
mitted, but upon the latter part, the conti- 
nuance out of poſſeſſion. The judgment is 
wrong. It ought to have been for the plain- 


tiff as to the 12/. 1os. for which he ought to 


have prayed judgment when it was confeſled 
and then gone on for the reſt, for which there 
ought to be judgment for the defendant, for 
the plea is good as to the 25). The queſtion 
is how to ſettle this matter as to the coſts. 
This caſe ſtood over from the 17th to the 
26th of 4pril, 1788, when the chief juſtices 
delivered their opinions to the chancellor. 
Lord Earlsfort.—In this caſe there is a ma- 
nifeſt miſtake in the judgment. The defen- 
dant confefſes 12/. 10s. and the plaintiff 
proceeds for 25/. the two ſubſequent gales. 
It could not be a matter upon which the court 
exerciſed their judgment; for it is for the 
defendant generally, ſo it cannot ſtand. The 
plaintiff demurred to the rejoinder. The 
court over-ruled the demurrer, and gave 
Judgment for the defendant upon the whole, 
and coſts. It is now a mere queſtion of 
coſts ; and it ſeems not neceſſary to ſay more 
than that the plaintiff muſt have his coſts ; 


the queſtion is whether the defendant is in- 


titled to any, the demurrer having been over- 
ruled; and on the authority of two caſes, 
I think that the defendant cannot have his 
coſts ; ſo the judgment of the Exchequer muſt 
be amended as to that. The firſt caſe is 


Miles v. Jacob. Hob. 6. In an action for 


words, and alſo for a malicious proſecution, 
there was a verdict for the plaintiff with ſeve- 
| | ral 
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ral damages and intire coſts; and there was 
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judgment accordingly. This was removed 
Jones 


by writ of error, and the judgment as to the 
words was reverſed; but upon the other, 
plaintiff had judgment, and had coſts for the 
whole, becauſe there was juſt cauſe of ſuit, 
which warranted the coſts, though part of the 
ſuit was without cauſe. I he other caſe is 
Butcher v. Green, Doug. 652. There there was 
one count in Trover, another for words; a 
juſtification being pleaded. to this, was found 
for the defendant, yet the plaintiff, having 
got a verdi@ on the firſt count, had coſts for 


the whole. The ſtat. of 9 W. 3. Sei. 1 ch. 35. 


amended by 4 Geo. ch. 13. is the only thing 


that ſeems to ſtand in the way. But that ap- 
plies to caſes where the demurrer goes to the 


whole merits. and it appears upon the whole, 
that the plaintiff has no cauſe of aQion.— 
Therefore, the judgment ought to be reverſed 
in part, and amended by giving judgment for 
the plaintiff for 124. ros. and coſts, and judg- 
ment for the defendant, upon the demurrer, 
as to the reſidue. | | 
Carleton, Ch. J. C. B.—The judgment 
ought to be reverſed as to the 124. 10s. Then 
the queſtion is, whether the judgment is to 
be affirmed as to the two other gales. It has 
been ſaid the iſſue offered by the defendant, 
in his rejoinder, was too large, and involved 
a fact which was admitted by the pleadings; 
that is, the eviction, and that the eviction 
muſt be found for the defendant, and the 
continuance of the diſpoſſeſſion might be 
found againſt him. The defendant, in his 


plea, ſays, that on the 28th of December, 


1781, he was evicted by . 
| | an 


againſt 
Cuhet. 
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| Jones 


againft 
Cuthbert 
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and continued diſpoſſeſſed till the firſt of 


—— November, 1782, The plaintiff ſays the 


eviction and diſpoſſeſſion did not continue fo 
long. The defendant, perhaps, better had ſaid 
nothing, in his rejoinder, of the original evic- 
tion ; but it is impoſlible for any. difficulty to 
ariſe before the jury upon that. It is impoſſible 
for them to find as to the eviction contrary 
tothe admiſſion of both parties, ſo they would 
have only to conſider the continuance of the 
diſpoſſeſſion. It was argued, but not much 
relied upon, as to the other parts, that the 
rent and coſts were paid in June, 1781, and, 
therefore, that the plaintiff is intitled to the 
third gale. The anſwer to this is, that the 
plea is an abſolute bar, if the facts ſtated be 
true, as they muſt be taken to be now. It is 
pleaded that the defendant continued diſpoſ- 
ſeſſed *till the firſt of November, 1782. Ano- 
ther circumſtance is, that the payment was 
ſubſequent to the commencement of the laſt 
half year. Another is, that an iſſue is ten- 
dered on both ſides, which goes to the whole 
merits and ſubſtance of the caſe. Therefore 
1 think there maſt be judgment for the de- 
tendant as to the ſecond and third gales. 

Now, as to the queſtion of coſts —The 
plaintiff's right to colts originated under the 
ſtatute of Glouceſter, which gives the: plaintiff 
the coſts of his writ. This was conſtrued 
2 Inſ. 288, to mean all the legal coſts of the 
ſuit. But afterwards that was narrowed ; 


as, if there were an action of covenant 


againſt two, and judgment againſt one by 
default; a plea by the other going to the 
whole merits, and iſſue joined thereon, and 
a verdict for the defendant; there the * 
tl 
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tiff ſhall have no coſts; that was determined 1788. 
upon the true conſtruction of the act, that 
when the plaintiff recovers ſome part, and ap- on 
pears to have a real cauſe of action, he is in- Cuthbert. 
titled to his coſts. That -caſe is Porter v. 
Harris, 1 Lev. 63.— Thel right of the defen- 

dant to coſts originated by the ſtatute of 
Marlbridge 52. H. 3. ch. 6. where it is en- 

acted, that if any Lord malicioufſy implead a 

lawful feoffee, the feoffee ſhall have his da- 

mages and coſts. Then came the 33 H. 8. 

ch. 7. which is confined to avowries, and en- 

acts that where the avowry, cogniſance, or 
juſtification is found for the defendant, or 

the plaintiffs are nonſuit, or otherwiſe barred, 

the defendant ſhall recover damages and coſts 

againſt the plaintiffs, as the plaintiffs ſhould 

have done, if they had recovered. - The 10 

Car. 1. ſeſs. 2. ch. 17. extends this to actions 

of debt, and covenant, or upon any contract, 

and actions of detinue, account, upon the 
caſe, or, upon any ſtatute, for a perſonal 

wrong to the plaintiff. In ſuch caſes, if the 
plaintiff be nonſuit, after appearance, or a 

verdict paſs againſt him, the defendant ſhall 

recover his coſts to be aſſeſſed by the diſcre- 

tion of the judges of the court. 10 & 11 

Car. 1. /. 4. ch. 8. extends it to ejectment, or 

any other action wherein the plaintiff might 

have coſts, if he recovered. By 9 W. 3. /eſs. 

1. ch. 35. the party getting judgment upon 

any demurrer, 'ſhall have coſts as if he had 
recovered upon a verdict. Stat. 4 Geo. r. ch. 

13. is confined to ſcire facias and prohibition ; 

it removes the doubt upon the ſtatute of W. 3. 
whether the defendant, in ſuch caſes, getting 


judgment 
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1788. judgment upon demurrer was intitled to 
Ala he reaſon. given in Miles u Jacob, Hob. 6. 
N Cuthbert. 2 Cro. 343. applies here; the only difference 
F between that caſe and this, is, that there 


294 


* 


+ Only with reſpect to the geantum of cofts z' not whether they | 
will altow the plaintiff any colts or not. Duberley v. Page, 2 
% Term. Rep. 391. 3 
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8 \ | | 
a demurrrer to one of them and judgment 1788. 

for the defendant ; verdict for plaintiff on tgek •k 
other ; the defendant not to be allowed coſts. _ | 
Bridget v. Raymond, à Blackft; 800; verdict Cuthbert, / \ 
for plaintiff on one count; his coſts ſhall be | 
taxed for the whole. Norris v Waldron, 2 

Blagſt. 1199. S. P.—The true ground is 
that the ſtatute of: Gloucęſter gives the plain= 

tiff his coſts, and allowing the defendant's : 
coſts would be a deduQion. In Butcher v. | 
Green, Mr. J. Buller ſays the practice is uni- 

form not to allow the defendant his coſts. 

Douglaſs, in a note there, refers to the caſe of 1 
Cooke v. Sayer, where it was held that the | 
plaintiff was not entitled to any coſts, becauſe, 

upon the whole, he: appeared to have no 

caule. of action. That is the true principle. 

It is that upon which the caſe in 1 Lev. 63. 

was decided. In this caſe I am of opinion, "4 
that, as the defendant has confeſſed the plain- 

tiff to have had a cauſe of action, the judg- 

ment mult be reverſed as to the coſts; and 

alſo as to.the_12/. 10s. and as to the reſt af- 

firmed ; and the plaintiff to have his coſts, 

and the 121. 10s. 5 5 

Lord Chancellor declared himſelf to be of 
the ſame opinion. i 
Per Cur. Judgment amended. 
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Same day. 


Hampton 


inſt 
22 


Demurrer to 


bill for want of 
intereſt in the 


deſencant, al- 
lowed, 


CASES. DETERMINED IN. THE 


HamyToN againſt HamyeTon, and Moore. 


Exchequer. yy | 


Te. bill impeached a leaſe made by one 
Gabriel Hampton, (who had a leaſe un- 
der the ſee of Armagb,) for fraud in inſerting 
a toties quoties clauſe, of renewal to the defen- 


dant, without the knowledge of Gabriel. 


Moore was the witneſs to the leaſe, and the 
bill, which was filed for a diſcovery, charged 
that he' knew of the fraud, but not that he 
was auxiliary to it, or intereſted in the leaſe. 
He demurred, for that it did not appear that 
he had any intereſt in the matter, aud that 
he might be examined as a witneſs. | 

Mr. Blackburne for the demurrer. Mr. 
Macartney contra, cited 3 P. N. 312. Hinde's 


Cha. Prac. 159. 2, Ath. 324. 


Per Cur. Allow the demurrer with coſts. 


. 


* In Hinds Cb. Pac, and all the editions of Mitford, the re- 
ference is erroneoully to 2 Att. 234. | nos 


QUuIDIHY 


. 


 KING's COURTS, DUBLIN. 315 


1788. 

” Saturday, 34 
| of May. 
Qv1v1nay. againſt. SARAH KELLY, in the qyayy 
King's Bench. | againſt. 
Kelly. 


N replevin, the declaration laid the taking Avowry by a 

to have been on the 22d of May, 1786, Yomen for ar- 
The avowry ſtated, That John Cramer, now charge granted 
Sir Jobn Coghill, being ſeiſed in fee of the {2 "er #5" _ 
locus in quo, by indentures of leaſe and re- „, with a 
leafe of the 18th and 19th of Auguſt, 17 54, Pei making 
demiſed to Charles Doyle, for three lives men- mould quit the 
tioned, and the life of the ſurvivor of them, 8r9ntor, % as 


| 2 to cobabit wiib 
(one of whom was averred to be living) or a 


7 any other man, 


for a term of 52 years, whichever ſhould laſt wirhour the 


longeſt ; that by virtue thereof, Charles Doyle eat, held good 


became ſeiſed, and that he, on the 14th of 0 ee 
March, 1770, died ſeiſed, whereupon Wil- ant ging that 
liam Doyle, his eldeſt fon, as ſpecial occupant tbe grantor's 


became ſeiſed, andon the 19thof Oc. 178 1, by by a rename er 
indenture, demiled to William Knareſbrough lives, need not 
for 999 years; that William Knareſbrough be- e 5 
came poſſeſſed, and on the 23d of July, 1783, which the leaſe 
he made his will, and therein deviſed his in- , w# 
tereſt in'the premiſes to Michael Knareſbrough, 

and on the 4th of November, 1783, died; 


that the executors proved the will of William 


: Knareſbrough, and that by their aſſent Michael 


Knareſbrough became poſſeſſed ; that on the 
5th of January, 1785, he, by indenture 
granted to the avowant and her aſſigns, an 
annuity- or yearly rent-charge, for and dur- 


ing the term of her natural life, of 100/. pay- 


able half yearly, by even and equal portions, 


with a clauſe of diſtrefs prout, &, Then the 


N n 2 defendant 
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of her annuity due on the firſt of May, 1786. 
The plaintiff, after oyer of the deed of the 
5th of January, 1785, demurred ſpecially. 
The firſt cauſe of demurrer was want of pro- 
fert of either of the deeds of leaſe or releaſe 
to Charles Doyle. But this cauſe was almoſt 
abandoned by the counſel for the plaintiff and 


was over-ruled by the court without difficulty. 


Another was, that it is alledged by the avow- 
ry that Michael Knareſbrough did grant an 
annuity or yearly-rent-charge for and during 
the natural life of the faid Sarah Kelly, where- 
as it appears by the avowry, that the ſaid 
Michael Knareſbrough, at the time of ſaid 
alledged grant, had no ſuch term or intereſt 
in ſaid lands, as could by-law warrant or en- 


able him to make ſaid grant, &c. This caſe. 


was argued on the 18th and 22d of April, by 
the Prune Serjeant (Fitzgerald) and Mr. M. 
Smith, for the plaintiff, and by Mr. O' Neil 
and Mr. N. Flood, for the defendant. _ 
 _ * For the plaintiff.—The eſtate of Michael 
Knareſbrough, the grantor of the rent-charge, 
was the reſidue of a term for years. The 
queſtion here is not between the grantor and 
grantee; if it were, the deed indented would 
eſtop: but as againſt a third perſon, this 
avowry vannot be ſupported. It is a ſettled 
principle that a perſon claiming under a de- 
Tivative eſtate, muſt ſhew the eſtate of the 
perſon creating it, that it may appear that he 
was enabled to make it. March pl. 2.—5 
Com. Dig. Pleader. C. 36.—1 Salk. 562.— 
1 Brownl. 48.—Cro. Car. 571.—3 Lev. 193. 
9 Co. 60, Here the avowant has not only 
not ſhewn a ſufficient eſtate in the grantor, 
| but 


1788. defendant avows taking the diſtreſs for po. 
—ͤ — 
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but ſhe has ſhewn one which cannot ſuſtain 


her derivative eſtate. In the eye of the law, 
any ' eſtate for life is a higher and greater 
eſtate than a leaſe for years, though for 1000 
years. Co. Lit. 46. a. Therefore the grant 
for life alledged to have been made by 
Michael Knareſbrough cannot be deemed va- 
hd. It is a maxim omne majus in ſe continet 


minus, which infers that, nullum minus poteſt 


in ſe continere maj us. If an eſtate for life is 
greater than any term, a term for years can- 
not contain a freehold, and this cannot be 
carved out of it. If the king be poſſeſſed of 
a chattel, and make a grant in es it is void, 

3 Lev. 134. 

For the avowant.—It is a general prineipte, 
that where a grantor exceeds his eſtate or 
power, though the exceſs is void, yet the 
grant is good pro tanto. If tenant for life 
grant in fee, it will be good for his own life. 


If tenant in tail grant in fee, or for lives, or 


for the life of another, or for years, it is 
good during his life. If a tenant for years 
grant out of it a rent-· charge to another for the 
life of the grantee, the grantee ſhall have it 
during the years, if he live ſo long. Plowd. 
524. 525. 3 Buls. 125, —Yet it is but a chat- 
tel and Wentworth off. ex. ſays if a termor 
grant a rent to one and his heirs, it is not a 
freehold; but goes to the executor as a chat- 
tel. Here the avowant has not pleaded that 
ſhe was ſeiſed by virtue of the grant, or even 
that ſhe was poſſeſſed. Nor was it neceſ- 
ſary; ſhe became poſleſſed prout lex po/tulat. 
If the had pleaded that ſhe was ſeiſed, it would 
have beenbad ; but ſhe has not done ſo; and 


that 
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1788. that diſtinguiſhes this from Butt's caſe 7. Co. 
213. where the avowant pleaded the grant out 
— of a term for years, and concluded virtute 
Kelly, cujus, he was ſeiſed, in dominico ſuo ut de libero 
tenemenio pro termino vitæ ſue, which is re- 
pugnant, to have a freehold out of a term for 

years. 1 | 
An objection was made at the bar, to the 
avowants recovering, for that it appeared from 
the deed of grant, that the annuity was 
granted for an illegal conſideration, viz. illi- 
cit cohabitation. The deed contained a clauſe 
making void the grant, if Sarah Kelly ſhould 
at any time after be minded to quit or ab- 
ſcond from the ſaid Michael Knareſbrough, 
fo*as to cohabit with any other man without the 

conſent or approbation of the ſaid M. K, 
(Upon Saturday, zd of May, 1788, the 
court gave judgment for the avowant. Ex 
4 relatione.) 


1 
Saturday 18th 


May. Ex parte Saran WVLV.— In Chancery. 
Ex part In the matter of Mitchel, a bankrupt. 
Y'7. : 
A mertgagee | : \ N 
e e gal HE bankrupt was indebted to the pe- 


20 a collateral titioner's late huſband in the ſum of 
fecurity, under 20007. with intereſt due thereon, ſecured by 


a decree for a * 1 
forecloſure anda mortgage, with a bond and warrant, 
iale. receives f as 
part of his debt 

by ſale of part 

of the lands. The mortgagor becoming bankrupt, the mortgagee, upon giving 
vp all remaining benefit of the decree, may come in for the deficicacy, under 
the commitiion, 


Aut 


as a collateral ſecurity ; and alſo in the ſum of 1788. 
600], and intereſt, ſecured by bond. The W=——— 
petitioner as perſonal repreſentative of the y. 
mortgagee, filed a bill againſt Mitchel, before 

his bankruptcy, for an account and foreclo- 
ſure.— Upon it ſhe obtained a final decree as 
to the mortgage debt, and for a ſale of the 
lands. Under that decree, part of the lands 
were ſold, and about 900“. of the mortgage 
debt ſatisfied thereout. Out of ſome other 
part of the mortgaged land, the petitioner, 
the mortgagor (who become bankrupt pend- 
ing the mit) and his aſſignees ſuffered them- 55 
ſelves to be evicted, not thinking the premiſſes 
worth the rent. A clajm was made before 
the commiſſioners on her behalf, of the bond 
debt, and alſo of the reſidue of the mortgage 
debt, with an offer to releaſe the remains of 
the mortgaged premiſſes, and all benefit of 
the decree. This claim the commiſſioners 
refuſed to admit, 3 a ſpecial order, mention- 
ing that ſome of the lands had beed evicted, 
and that the receiver appointed in the mort- 
abe cauſe had not reeeived all that he might 

ave collected. This petition prayed that 
her claim might be allowed, and the divi- 
dends paid to her. 0 
The Solicitor General for the petitioner— - 

(having ſtated the caſe as above.)—It is ſum- 
mited that the*bankruptcy cannot alter the 
nature of the ſecurity. Suppoſe the debtor 
never had become bankrupt, the reſidue of 
the debt ſecured by the mortgage, might be 
levied either upon the convenant in the mort- 

gage deed, or upon the bond given as a col- 
lateral ſecurity. Here all that could be received 
out of the mortgaged premiſes has been got. 

It is the conſtant practice, when the whole of 


the 
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,1788. -the mortgaged premiſes, have been ſold, and 


Ex parte. 


yly. 


they turn out deficient, to admit the creditor 
to. come in for the deficiency. What differ- 
ence does it make, where part has been ſold 
and the reſt is given up to the afſignees ? _ 

Mr. Chatterton, on the ſame ſide, cited 2 
Atkyns, 528, to ſhew that where mortgaged 
Premiſes being ſold prove deficient, the cre- 
ditor is to be admitted to prove the deficien- 


ey under the commiſſion, 


Mr. Doyel, contra.—lt was formerly held 


that a mortgagee was not entitled to relief 


under a commiſhon of bankruptcy. But that 
was afterwards mitigated, and he was allowed 
to claim, provided he gave up the mortgage 
intirely. In 1 Ak. 105. Ex parte Grove, Lord 


Harduicte ſays, cvery creditor is to ſwear 


whether he has a ſecurity or not; if he has a 
ſecurity, and inſiſts upon proving, he muſt 
deliver up the ſecurity for the benefit of the 
creditors at large, be they mortgages or 
pledges*—lIf this claim be allowed, the other 
creditors will receive no benefit. Beſides, 
it is charged here, that the bonds were not 
paſſed for a debt due by the bankrupt to 
Wyly, but as a ſecurity, upon Wyly's lending 
his credit to Mitchel. | 

Lord Chancellor—Suppoſe the ſecurity had 
been a pawn, of a gold watch, for example, 
(for a mortgage is only a pledge or pawn) and 
the ſecurity brings in not halt the debt; but 


beſides it, the creditor has a bond; I do not 


ſee why he ſhould not claim under it.—If ſhe 
gives up the refidue of the mortgaged pre- 
miſes, no doubt but that ſhe may claim the 
deficiency under the commiſſion, 1 will order 
that upon giving upher decree and all remain- 


ing 
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ing benefit thereof, ſhe may be at liberty to | 


enter her claim, and prove the reſidue re- 


maining unpaid ; (it being ſuggeſted that 


ſhe is in the country and old) let the commiſ- 
fioners be at liberty to ſend down interrogato- 
ries to her, and let her be at liberty to anſwer 
them by affidavit. The claim not to be al- 


lowed till ſhe anfwers.—His Lordſhip ob- 
ſerved that in England it was the uſual way 


to give a bond only, as a collateral ſecurity, 
with # mortgage, whereas here a bond and 
warrant is given, 


End of Eaſter Term, 


Trinity 
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TRINITY TERM, 


28 Geo. III. 


Saturday, 
4th of May. 


ScnoaALEs and others againſt KoLn.—[n the 
Sc hoales 5 | 


againſt King's Bench, 
Kalb. 
In an 3 HE plaintiffs, merchants in Derry, had 
t, . A 
plaintiff having hired from the defendant, a foreigner 


ns uy 195 reſiding abroad, a veſſel to carry a cargo of 
ment by de. theirs from Courland to Derry. The ſhip 


fault, the court having ſuffered ſome damage in the courſe of 
below order 


that judgment, the voyage, Kolb in conſequence thereof, 
the finding of and not having any correſpondent at Derry, 
N wrote to Langley in London, who put the ſhip, 


thereon, to be when ſhe ſhould arrive at Derr 5 under the 
jet aſide. B. R. 


refuſes a men. care of the plaintiffs, Meſſ. Schoales, who were 
_ damus to vacate part owners of the cargo, Upon her arrival, 
it order , they and the reſt of the joint-owners, com- 
ing that : . 

the court be- menced three actions on the caſe againſt Kolb, 
wy 027 acted jn the Mayor's court at Derry, and attached 
ET the veſſel. Me. Schoales and the captain of 
the ſhip employed an attorney to defend the 
ſuits ; and he brought certioraris which were 

| lodged and received. The plaintiffs, having 
got into their hands bottomree bonds, ſold 
the ſhip under colour of them, without ſuit, 
in truſt for themſelves and greatly under va- 
ve. But finding that they were not juſtified 


in 
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in this, they tampered with the captain to be- 
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tray the defendant's intereſt, and alſo pre·(v . 


vailed upon the attorney to withdraw the writs 
of certiorari, which he did on the 18th of 
July, 178 5. In conſequence of this the 
plaintiffs obtained judgments by default, for 
want of pleas, on the firſt of August, 178 5, 
and writs of inquiry were iſſued. Upon theſe, 
inquiſitions were had on the 11th of Auguſt, 
and damages were aſſeſſed to upwards of 
120010. Hereupon judgments were entered 
on the 18th. Writs of feri facias iſſued on 
the 19th, under which the ſhip was taken, and 
ſold on the 2oth of Auguſt, 1785. The de- 
tendant having come to Ireland, was adviſed 
to apply to the court below to have the pro- 
ceedings ſet aſide, and to be let in to plead. 
Accordingly, on the 6th of June, 1786, he 
made an affidavit of the circumſtances of the 
caſe for that purpoſe, and after ſeveral argu- 
ments before the Recorder of Derry, (Mr. 
Boyde) a rule was made in the court below, 
on the 5th of March, 1787, ſetting aſide the 
judgments by default, and all the ſubſequent 
proceedings. After the defendant had re- 
moved the cauſes by certiorari, the plaintiffs 
obtained a conditional rule for a procedendo, 


and for a mandamus, to the Mayor and Re- 


corder of Derry to reſcind the rule of the 5th 


of March, 1787. Upon ſhewing cauſe this 


day, and on a motion on the part of the de- 
fendant, that.the plaintiffs ſhould be obliged 
to proceed without delay, Mr. Burſton laid the 
circumſtances of the caſe before the court, 
and cited Rex v. Peters, and al 1 Bur. 568. 
to ſhew that an inferior court can ſet afide a 
regular interlocutory judgment, to let in the 

merits, 


» Schoales _ 


againſt 
Kolb. 
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1788. merits, though there had been no fraud or 


LA Smond 


by + 


ſurprize in obtaining it.. 
The Attorney General and Mr. Warren, 


Kolb, for the rule. — This is to be conſidered in two 


points of view. Firſt, with regard to the 
merits, upon the affidavits of all the parties. 
Secondly, upon a general abſtraQ. queſtion 
whether an inferior court can ſet aſide pro- 
ceedings, after final judgment. As to the 
firſt, the charge of fraud is, that the part- 
owners were reſorted to by Langley, and they 
prevailed on the attorney to deſert the defen- 
dant's cauſe. They retained an attorney of 
the firſt character in Derry, who ſwears that 
they introduced the captain to him, to give 
him inſtructions on behalf of Kolb. He ac- 
cordingly appears for the the defendant, and 
the plaintiffs ſo far from ſnapping judgments, 
gave time to plead. The attorney afterwards 
deſerted the cauſe, there being no one to ſe- 
cure him his. expences.—( Cur. That-was no 
reaſon for his withdrawing the certioraris. 
Go to the other point.)}—There is no caſe 
where it is expreſsly decided that inferior 
courts have no power to ſet aſide final judg- 
ments; but the doubts entertained' of their 
power to ſet aſide interlocutory judgments, 
are ſtrong to thew the opinion of the courts 
as to the other. Inferior courts ought not 
to have power to judge what is of weight 
enough to ſet aſide a final judgment. After 
final judgment, their juriſdiction is at an end. 
It is admitted that they cannot ſet aſide a ver- 
dict on the merits. Here one ground of ſet- 
ting aſide the proceedings, was the exceſſive 
damages given by the jury. There has not 
only been final judgment, but execution ; 
an 
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and the veſſel has been ſold to many different 1788. 
perſons. 200o0l. has been laid out upon her, . 
and ſhe has been employed in the Greenland — 
trade. The proceedings were ſet aſidqę a year Kolb. 
and a half after execution. Would this 
court, whoſe juriſdiction is not to be queſti- 
oned, ſet aſide a judgment after ſuch a lapſe 
of time? If the plaintiffs have been guilty of 
fraud, the party may have recourſe to equity ; 
and if his attorney has betrayed him, he has 
his action againſt him. 
Lord Earlifort.— This is a cafe of great 
fraud, and the plaintifls application to the 
court is for the purpoſe of making it ancillary 
to it. 'The application is for a procedendo, and 
a mandamus to the court below, to vacate the 
rule of the 5th of March, 1787, ſetting aſide 
the judgments by default, and all the- ſubſe- a 
quent proceedings. The nature of the caſe 
is this and ſee whether it is not of national 
conſequence) — The plaintiffs, merchants in 
Derry, contract with a foreign merchant. 
They are ſeveral joint- owners of the cargo. 
In conſequence of misfortunes on a long 
voyage, a correſpondence is inſtituted with 
ſome. of the owners of the cargo, by means 
of a confidential friend, and they engage as 
his facors, and get the captain to employ an 
attorney for him. In the courſe of the pro- 
ceeding, his own captain betrays him; his 
correſpondent betrays him; his attorney be- 
trays him; and now the objection is that af- 
ter . final judgment the inferior court cannot 
ſet it aſide. That is not the caſe here. From 
the time of lodging the certioraris, all was 
an abſolute nullity. Suppoſe this were a 
mere domeſtic tranſaction (and we ought to 
| lean 
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0. lean towards a foreigner, if any: fraud ap- 
LH pear) the defendants attorney betrays him, 


Schoales 


4 


Tol 


and withdraws the certioraris; and we are 
deſired 30 reinſtate unjuſt judgments by de- 
fault, by making the court of Derry, which 
bas ſet them aſide, much to the honour of 
thoſe who preſide there, reſcind that rule; 
that is, by making them do wrong, after 
they have done right. I take it upon this 
ground; that all after the certioraris were 
lodged was a fraud and a nullity; and with 
courts of equity, courts of law have a con- 
current juriſdiction, in caſes of fraud. It is 
ſaid that there is no juriſdiction in the court 
below after final judgment. That is not this 
caſe. The jury was a mere inqueſt, and that 
and the judgment upon it was a mere dra 
and confequence of the judgment by default. 
The defendant was abandoned. by his attor- 
ney, his correſpondent, and captam; and as 
early as he could, he applied to the court be- 
low. If he had come immediately after the 
judgment by default, it would have been ſet 
aside. All after that was the conſequence of 
the fraud. It is aſked, after ſo long a time 
would you allow the judgment to be ſet afide ? 
Yes; without heſitation.— The merits' have 
never been tried. As to the vendees ; that 
matter is not before us. 
Henn J. Concurred. 


Sir Samuel Bradſtreet. — have no doubt of 


the juriſdiction of this court to compel an in- 


ferior court to do right. But here there is 
no occaſion for its interference. The infe- 
rior court has done right. Tbe judgment 
was grounded upon the inqueſt of damages, 
which depended on the judgment for want of 

a plea; 
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a plea; and vhat was obtained by fraud. 
There has been no doubt ſince Fermor”s caſe 
that fraud will vitiate at law as well as in 


equity. A final judgment means when the 


merits have been brought before the court, 
and diſcuſſed on demurrer, or upon a trial by 
a jury. The objection on behalf of the ven- 
dees 1s not before us. 5 

[Note. It was aſſerted and not denied that 
the plaintiffs were the vendees.] | 
Bennett J.— Of the ſame opinion. 

Per Cur. Allow the cauſe with coſts, and 

let the plaintiffs proceed without delay. 
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In Chancery. 


Sir ANNESLEY STEWART Baronet, ſurviving 
executor of Ali HowaRD, widow; ad- 
miniſtrator of the goods, &c. of Joux 
Davys, unadminiftefeg by CHARLES 
Davvs ; and alſo adminiſtrator of the 
goods, &c. of ANNE Davys, widow, un- 

. adminiſtered by the ſaid Alien W 28 
o 


Monday, 26th ADAM NoBLE and FAlTHTrUL ForRTEsCURs, 


May. _, executors of ſaid CHARLES Davvys ; 
which faid F. ForTEsCus is alſo admini- 
ſtrator of CADwWwALLADER, Lord BLANE, 

Stewart deceaſed; Capwailiaper Davys Lord 
avat Ts ' 

bl. BLAN EV and others, defendants. 

A decrec atis. HIS cauſe was before the court upon a 
med by tne 
. rehearing.— In 1743 John Davys died 


b-1cheard. A inteſtate, leaving Anne Davys, his widow; 
3 date Charles Davys, his eldeſt ſon and heir, James, 
bye of, | his younger ſon; and four daughters; one 
imple contra of whom, Alice, was afterwards married to 
debts carry in. Michael Howard. Adminiſtration was grant- 
ed to Charles. 1755 Anne Davys died inteſ- 
tate; and adminiſtration of her goods, &c. 
was granted to Alice. In Tanuary, 1757, 
Michdel Howard and Alice his wife, filed 
their bill in this court, againſt Charles Davys 
and others, praying an account and diſtribu— 
tion of John's perional eſtate; and ſhe, as 
adminiſtratrix of her mother, Anne Davys, 


prayed 
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prayed an account of the arrears of her mo- 
ther's jointure, and of the diſtributive ſhare, 
which her mother was entitled to, of John's 
perſonal eſtate.» Char/es Davys, in his an- 
ſwer, inſiſted upon his right under the mar- 
Triage ſettlement of his father and mother, in 
1699, to ſeveral ſums, which had been there- 
by, and by a deed executed in conſequence 
thereof in 1721, veſted in truſtees. The 
plaintiffs in their amended bill ſtated, that 
ſeveral eſtates which had been deviſed to 
John Davys, were cleared by him of the in- 
cumbrances affecting them, and ſuffered to 
deſcend in fee to Charles; and alſo that he 


329 


1788. 
8 
te War c 


againſt 
Noble. 


ſuffered a leaſe for lives, which he had pur- 


chaſed, to come to Charl:s; though it was 
in his power to prevent both his taking the 
eſtates and the leaſe. This, they infiſted, 
was to be deemed a ſatisfaction for the ſums 
mentioned in the ſettlement. On the gth of 
March, 1761, the Lord Chancellor (Bowes) 
decreed © Thar it ſhould be referred to one 
of the maſters to take an account of the per- 
ſonal eſtate of John Davys, into whoſe hands 
the ſame came, and how it had been applied 
or diſpoſed of ; and to report whether any, 
and what part thereof, ſtood out at intereſt 


on any, and what ſecurities, at the death of 


the faid John Davys ; and whether any, and 
what intereſt, and by whom, had been receiv- 
ed on account of ſuch ſecurities ; and whe- 
ther any, and what part of the perſonal eſtate 
of the ſaid John Davys had been laid out at 
intereſt ſince his death, and when, and by 
whom; and whether any intereſt, and to 
what amount, had been received on account 
thereof, and by whom; and whether any, 

Oo and 
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and what part of the perſonal eſtate of the 

ſaid John Dawvys, ſince his death, had yielded 
any other, and what profit; and how much 
in the whole, and who had received ſuch pro- 
fit; and alſo to take an account of what debts 
were due and owing by the ſaid John at the 
time of his death ; and alſo to take an account 
of the perſonal eſtate of Alice Davys, into 
whoſe hands the fame came and how diſpoſed 


of; and to take an account of what proviſion 


the ſaid John Davys made for his children in 


his life time, and what they received ſince 


his death.” And his Lordſhip declared 
that the truſts in the deeds of 1699 and 
1721, as to Charles Davys, were ſatisfied by 
the real eſtate that deſcended to him from 
his father, and that Charles Davys was not 


entitled to any allowance out of the perſonal 


eſtate of the ſaid John, on account of the ſe- 
curities in the ſaid deeds mentioned.” — From 


this decree, ſo far as it related to the point of 


ſatisfaction, Charles Davys appealed to the 
Houſe of Lords in England, who, on the 22d 
of April, 1762, ordered and adjudged that 
ſo much of the decree as related to that point 
ſhould be reverſed; and it was declared that 
the truſts in the ſaid deeds were ſatisfied by 
the real eſtate that deſcended to the appellant 
from John Davys his father, except as to the 
mortgage made for 2000). and intereſt, by 
Thomas Forteſcue to St. Leger Gilbert the ſur- 
viving truſtee, which belongs to the appellant 
as firſt ſon of the marriage. And it was fur- 
ther ordered and adjudged, that the ſaid de- 
erce in all other reſpects ſhould be affirmed ; and 
that the court of Chancery in Ireland ſhould 
give all proper direQions for carrving the 

| ſaid 
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faid decree with this variation, into execu- 


tion. (See this caſe reported in 5 Brown's Parl. 
Cas. 552.) This having been made an or- 
der of the court of Chancery, proceedings 
were had before the maſter ; but before he 
ſigned his report, Alice Howard, who ſur- 
vived her huſband, died in 1768, having ap- 
pointed the plaintiff and another executors of 
her will, who ſoon after revived the ſuit. 
Before any further proceedings were had, 
Charles Davys died in Judy, 1769, having 
made his will and thereof appointed Adam 
Noble and Faithful Forteſcue executots. He 
deviſed to them his freehold leaſe at Hamp- 
ftead, to be ſold for the payment of his debts 
and legacies, in aid of his perſonal eſtate ; 
and in cafe of a deficiency, he charged it on 
all his other lands and real eſtates ; which he 
deviſed to them and the ſurvivor, &c. ſub- 
je& to the payment of his debts and legacies 
to the uſe of Lord Blaney, &c. On the 
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Stewart 
gainſt 
his 


13th of June, 1770, the plaintiff filed an ori- 


ginal bill in the nature of a bill of revivor 
againſt the perſons claiming under Charles 
Davys's will, praying an account of his real 
and perſonal eſtates, and of his debts, and if 
neceſſary, a ſale of a competent part of his 
real eſtate for the payment thereof ; praying 
alſo the benefit of all the proceedings in the 


original ſuit, and that it might be revived 


againſt the other parties thereto. This cauſe 
being brought to an hearing, on the firſt 
of Auguſt, 1777, the Lord Chancellor (Lord 
Lifford) decreed, That it ſhould be referred 
to one of the maſters to take the ſeveral ac- 
counts directed by the decree of the gth of 

March, 1761, in the original cauſe, as vari- 
| O 0 2 | ed 
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1788. ed by the order of the Lords of Great Britain, 
upon the appeal in the ſaid original cauſe, 
— = that is to ſay, &c. &c. (vide ſupra) and alſo to 
Noble, take an account of the perſonal eſtate which 
Charles Davys died poſſeſſed of, or intitled 
unto, and into whoſe hands the ſame came, 
and how diſpoſed of; alſo an account of the 
freehold and real eſtates whereof the ſaid 
Charles Davys died ſeiſed, or to which he 
was intitled, and of the yearly rents payable 
\ thereout reſpectively, and into whoſe hands 
the ſame came, and how diſpoſed of; and 
alſo an account of all debts, legacies, and 
incumbrances affecting the ſaid perſonal, free- 
hold and real eſtates of the ſaid Charles 
Davys, and their nature and priority ; and 
that all creditors and legatees of the ſaid 
Charles Davys, and all perſons having incum- 
brances affecting the perſonal, freehold and 
real eſtates of the ſaid Charles ſhould be at 
liberty to go before the maſter, and prove the 
lame; and if the perſonal eſtate of the ſaid 
Charles ſhould be inſufficient ' to pay all the 
debts and legacies of the ſaid Charles Davys, 
and incumbrances affecting the perſonal, free- 
hold and real eſtates of the ſaid Charles Davys, 
that the maſter ſhould inquire what would be 
the amount of ſuch deficiency, and what 
parts of the freehold and real eſtates of the 
ſaid Charles Davys, ſufficient to ſupply ſuch 
, deficiency, could be fold with leaſt prejudice 
to the deviſees of the freehold and real eſtates 
of the ſaid Charles Davys.—The maſter to 
make all juſt allowances, and to report ſpeci- 
ally upon matters of difficulty. On the firſt of 
Fuly, 1784, the maſter ſigned his report, ſtat- 
ing ſpecially a claim againſt the executors and 
truſtees 
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truſtees' of Charles Davys, of intereſt on 
yearly balances of the unapplied aſſets of John 

Davys, and the produce thereof. 5 
To this the defendants excepted, as not 
warranted by the decree; and inſiſting that 
they ought not to be charged with more inte- 
reſt than had been actually received. On the 
17th of November, 1786, his Lordſhip over- 
ruled the point, in favour of the defendants, 
without prejudice to the plaintiffs in reſpect 
of any courſe which they might be adviſed to 
purſue to obtain intereſt on the diſtributive 
ſhares for any time whatſover. A rehearing 
therefore was obtained, with a view, to have 
the decretal order of the gth of March, 1761, 
varied or explained ſo as to enable the maſter 
to take the account in that manner, to let in, 

at the final hearing, the queſtion of intereſt. 
After argument, this cauſe ſtood over till 
Monday, 26th May, 1788, when the Lord 

Chancellor delivered his opinion. | 

Lord Lifford.—This caſe now ſtands for 
judgment. It is upon a rehearing ; and the 
firſt-queſtion is,. — What is it a rehearing of? 
Is it a rehearing of the decree made on the 
gth of March, 1761; or, is it a rehearing of 
the decree made on the firſt of Augu/, 1777 ? 
This latter is my decree made for'the maſters 
report, in purſuance of the former decree. — 
If this is to be conſidered a rehearing of the 
decree of 1761, I am clear and moſt decid- 
edly of opinion that I can do nothing. Upon 
the rehearing of a decree, it can take effect 
but three ways; firſt, by reverſing the for- 
mer decree, and making a new one; ſecond- 
ly, by affirming it ; or, thirdly, by varying 
the decree, by affirming ſome part and re- 
verſing 
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1788. verſing others. Theſe are the only effects 


— — 


that a rehearing can have. My Lords of 
England upon an appeal to them in 1762, 
make an order as follows; this is their order, 
That, &c. (vide ſupra) and concludes, 
with declaring, that the decree in all other reſ- 
pedts ſhould be affirmed.” Now, this decree 
being affirmed by the Lords, I can do no- 
thing, if this is to be conſidered as a rehear- 
ing of that decree; for theſe reaſons ; firſt, 
I cannot vary what has been affirmed by the 
Lords; ſecondly, there can be no rehearing, 
no appeal, where a decree has been affirmed 
by the Lords. No decree affirmed by the 
Lords can be reheard in this court, or any 
other; * thirdly, there was no croſs appeal ; 
and where there is no croſs appeal, there can- 
not be a ſubſequent appeal as to any matters 
open upon the firſt appeal. I ſay there can 
be no ſubſequent appeal; much leſs can there 
be a rehearing, Therefore, if- the plaintiffs 
were of opjaion that the decree made in 1761, 
was not adequate, in this, that it did not 
make proviſion for the intereſt down to 1761, 
they ought to have brought a croſs appeal; 
but they did- not ; and therefore there can be 
no rehearing. Conſequently, I cannot con- 
ider this as a rehearing of the decree of 
1761. | | 
Now, as to the queſtion, conſidering this 
as a rehearing of my decree on the firſt of 
Auguſt, 1777. That hearing, and that de- 
cree was on a bill filed by the plaintiff on the 
13th of June, 1770. It is an original bill in 
nature of a bill of revivor, and it prays an 
account 


Ante 1 92. Magrath v. Lord Maſters y. 
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part of his real eſtate, if neceſſary ; he having 
by his will charged his debts on his real 
eſtates. That bill was filed by the plaintiff in 


the year 1770, and on that the cauſe came to 


an hearing on the firſt of Auguſt, 1777; and 
the decree was as follows. It was referred to 


the maſter, &c. (See the directions of the de- 
cree of 1761, which were repeated in the de- 
eree of 177.) All theſe are exactly the ac- 
counts ordered by the decree of 1761, and 
- affirmed by the Lords. Therefore, that part 
of my decree goes to carry that decree as 
affirmed into execution. Then comes as a 
new direction in conſequence of the prayer 
of the new bill, To take an account, &c.“ 
(vide ſupra). As to the firſt part of the de- 


cree it is only executive, to catry into exe - 


cution the decree of 1761, as it was affirmed 
by the Lords. I could make no other than 
that, I could make no alteration. But this 
is a rehearing of my decree on the firſt of 
Auguſt, 1777, There are two parts of it. 
The firſt is relative to the tranſactions previ- 
ous to the year 1761. The ſecond relates to 


tranſactions after the death of Charles Davys, 


and the execution of his will, with reſpect to 
the charge made upon his real eſtate ; for 
were it not for that, theſe demands would 
have been no charge on his real eſtate. At 
that time intereſt had never been inſiſted on; 
neither at the hearing, nor upon the appeal ; 
nor was any direction given to the maſter 
about it. I muſt therefore preſume, that 
there. was no ground to order intereſt on the 
aſſets, prior to the year 1761. As to the a 
con 
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.1788. cond part of the decree it concerns what 
happened after the death of Charles Davys : 


Stewart 


againſ} 
Noble. 


and as to that I ought to have gone further. 
There are two matters before me. Firſt, 
it was inſiſted upon, in general, that an ac- 
count ought to be taken of intereſt by annual 
balances, ſo that the court may be able to 
decree intereſt, if that ſhall be thought fit. 
Counſel for the plaintiff ſay, we do not now 


Pray intereſt, but only a capacity in the maſ- 


ter to take the account in that manner. As 
to this I can give no ſuch directions reſpecting 
the time previous to 1761; but it is open to 
me to do ſo between the year 1761 and the 
death of Charles Davys. Secondly, it is 
inſiſted that there ought to be intereſt decreed 
on the diſtributive ſhares, becauſe Charles 
Davys has charged his real eſtate with his 
debts. — Whatever money was in Charles 
Davys's hands, he was debtor for in nature 
of ſimple contract debts: But it is inſiſted 
that it being charged by his will on his real 
eſtate, it ought to bear intereſt, and ſome 
caſes were cited to ſupport it. As to that, I 
think there is no title to intereſt, ariſing upon 


that account, 2 Vef. 364, 588, ſhew what 


the rule is. The rule is this—A charge by 
will or deed on real eſtate in aid of the per- 
ſonal eſtate will not make ſimple contract 
debts carry intereſt, and Lord Hardwicke 
ſays, it would be moit miſchievous, and 
would make people afraid to do that juſtice 
to creditors which an honeſt man ought to 
do, leſt they ſhould bring a great burthen on 


their eſtates by changing the nature of their 


debts. But it 1s otherwiſe where the debtor 
has done ſomething in nature of a ſpecialty, 
| as 


KING's COURTS, DUBLIN. 


as where in his life time he has created a 
truſt term for the payment of debts, and an- 


nexed a ſchedule of them. But this caſe falls 


under the general rule ;- under the general 
queſtion, whether charging of ſimple con- 
tract debts on real eſtate gives a title to in- 
tereſt. F It remains to conſider how this 
matter ſtands from the decree in March, 
1761, affirmed by the Lords in 1762. At 


that time, I ſay, intereſt never had been in- 


ſiſted on. By that judgment every queſtzon 
relative to John Davys's eſtate ſeemed to be 
ſettled. All his debts were paid, or very 
nearly ſo. For all his debts are reported to 
have amounted only to 1174. and it appears 
that 1000. was paid in 1744. So that in all 
probability in the year 1762 all the debts 
were paid. I obſerve alſo on the report that 
the balance in Charles Davys's hands in 1762, 
was about 118co/. his varied from time 
to time till Charles Davys's death; and there- 
fore it will be requiſite to ſee how it was ap- 
plied during that time, between the time of 
the affirmance of the decree in 1762, and 
the death of CHarles Davys; and the rather, 


becauſe, as I ſaid, all the debts ſeem to have 
been then paid, and that balance then in his 


hands. Therefore I affirm my former decree of 
the firſt of Augu/, 1777, with this addition, 
„That the former maſter, Mr. Walker, do 
inquire and report what was the balance of 
the receipts and payments of the ſaid Charles 
Davys out of and in reſpect of the ſaid John 

| Davys's 


Vide Car. v. Lady Burlington, 1 P. W. 228. n. Cox's ed. 
Zothomly v. Lord Fai, ſux, 1 P. W. 334. n. Cox's ed. Maxwell 
v. Wettenball, 2 P. V. 27. Baravell v. Parker, 2 Ves. 363. Lord 
£ath v. Lord Bradford, 2 Ves. 588. Lleyd v. Williams, 2 Ath. 108 
and Shirley v. Lord Ferrer's 1 Bro, Cha, Rep. 41, 
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1788, Davys's perſonal eſtate on the 22d day of 
LYN April, 1762, the day on which the Lords of 


| Stewart 
againſt f 
Noble. 


Great Britain gave judgment on the appeal, 


and what was the balance at the end of each 


year from that time until and upon the 22d 
of April, 1769, next before the death of the 
ſaid Charles Davys ; and whether any, and 
what part or parts of ſuch balances was or 
were placed out at intereſt upon any and 
what ſecurity or ſecurities for any and what 
time during the life of the faid C. D.; and 
whether the ſame was productive of any pro- 


fit or advantage, or employed ſo as to pro- 


duce profit or advantage ; and alfo to inquire 
and report whether any and what debts of the 
ſaid John Dawvys, or any and what other de- 
mands on his eſtate (other than the claims of 
his next of kin, as ſuch, to a diſtribution of 
ſuch eſtate) were ſtanding out and unſatisfied 
on the 22d of April, 1762, and if any, whe- 
ther the ſame have been fince ſatisfied in part 
or in the whole, and when; and whether any, 
and what ſuits, at law or in equity, touching 
the eſtate of the ſaid John Davys were then 
depending, and for what time afterwards ; 
and let the ſaid maſter {tate and report what 
would have been the diſtributive ſhares re- 
ſpectively of the ſeveral and reſpective perſons 
intitled to a diſtribution of the perſonal eſtate 
of ſaid Jobn Davys, (fave and except the 
ſaid Charles Davys and thoſe claiming under 
and from him) in caſe the ſame had been dif- 
tributed on each of the ſaid annual days ſub- 
ſequent to the ſaid 22d of April, 1762. And 
reſerve the conſideration of intereſt in reſpect 
of the perſonal eſtate of the ſaid John Davys, 
in the hands of the ſaid C. D. or in "_ 
6 * 0 
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of the aforeſaid diſtributive ſhares, from and 1788. 
after the ſaid 22d of April, 1762, until after 
the ſaid maſter ſhall make his report. poet wy 
Mem. From the decree thus amended the Noble. 

plaintiff appealed to the Houſe of Lords. 
The appeal was heard on Monday the 8th and 
Wedneſday the 1oth of March, 1790; Lord 
Fitzgibbon being then Lord Chancellor. I 
was prevented by fickneſs from —— 
the houſe on the day of the deciſion; but 
have been informed that Lord Liford's de- 
cree was affirmed, and that their Lordſhips 

were of opinion, that, if there had been a 
crols appeal, the addition made to the 
decree, on the 26th of May, 1788, di- 
recting the account of annual balances 
from April, 1762, down to Charles Davys's 
death, ought to be reverſed ; for the decree 
in 1761 affirmed by the Lords concluded the 
queſtion of intereſt down to that time, pre- 
vious. to which the material events reſpecting 0 
the ſtate and adminiſtration of John Dawvys's ö 
aſſets had happened, and from 1762, there 
were no new facts ſhewn intitling the appellant 
to intereſt. Beſides, the appellant was conclud- 
ed by the decree of 1777, for it was made 
in conformity to a draft ſettled and brought 
into court by the plaintiff's own counſel, as 
appeared from the regiſters notes. But if 
ſuch account were warranted, ſome of their 
Lordſhips thought that there was no reaſon 
why it ſhould ſtop at the death of CHarles 
Davys, V. ; | 
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Fiiday oth | 
Ma * J . | . 
The Kinc againſt Jamzs For, otherwiſe 


The King SLADDEEN. In the King's Bench. 
egainſt, » | 
Foy. 5 


An scquittalof A T a general aſſizes, and general goal 
wary e Thi r delivery, for the county of Mayo, at 
under 10 UH. 7. Caſtlebar, in July, 1787, an indictment + 


ch. 21. againit : . 
dne pie. Was found againſt James Foy, for provoking, 


pal, elch, ſtirring 
aidins and ; : 
abet 18 4 RE 7 N 9 

e e + "the indiQment was as follows. County of Mayo, 
bar in- to wit, — The jurors of our Lord the. King, upon their 


dictinene oark, ſay and preſent, that Fames Foy, otherwiſe Sladdeen, 


agzium him x * 
under the ſame late of Turiough, in the county of Mayo, yeoman, not 


ſtatute for pro. having the fear of God before his eyes, but being 
curing theſame moved and ſeduced by the inſtigation of the deyil, on the 
murder to be 211 day of February, in the 26th year of the reign of 
committed. our Sovereign Lord George the third, now king of G. B. 
F. & I. defender of the faith and ſo forth, at Turlough 

aforeſaid, in the county of 1ayo aforeſaid, did, of his 

malice, prepenſed, wilfully, telyniouſly, and traiterouſly, 

provoke, ſtir up, and procure Andrew Creagh, otherwiſe 

Craig, &c. &c. all late of Trug) aforeſaid, yeomen, 

aud. divers other perſons at preſent to the jurors 

aloreſaid unknown, ro ſlee and murder one Charles 

Hipſen, who was then and there a ſubject of our lofd the 

king, within this land of Ireland, And the jurors aſore- 

ſaid upon their oath aforeſaid further ſay 'and preſent, 

that the ſaid Anarew Creagh, otherwiſe Craig, &c. &c. 

and divers other perſons at preſent to the jurors aforeſaid 

vnknown, on the day aforeſaid, in the year aforeſaid, 

with force and arms, to wit, at Kilnecarra in the county 

aloreſaid, in and upon the ſaid Charles Hipſon, in the 

peace of God, and of our ſaid lord the king, then and 

there being, wiltully, felonioufly, traiterouſly, and of 

their malice prepenſed, did make an aſſault; and cer- 

tain guns of the value of five ſhillings each, (each and 

every of the ſaid guns being then and there charged with 

gunpowder 
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ſtirring up, and procuring Andrew Craig and 
others, to murder one Charles Hipſon. This 


indictment being removed by certiorari into 


B. R. and the priſoner having been removed 
by habeas corpus, he was arraigned thereon, 
on Friday the 18th of April, 1788, when he 
gave 


* 


88 and one leaden bullet; which guns they the 
A 


id Andrew Creagh, & c. &c. in their right hands. 


reſpectively then and there had, and held to, againſt, and. 
upon the faid Charles Hipſon) then and there wilfully, 
feloniouſly, traiterouſly, and of their malice prepenſed, 
and by the aforeſaid provocation, ſtirring up, and pro- 
curement of the ſaid James Foy, otherwiſe Sladdeen, did 
ſhoot and diſcharge; and the ſaid Andrew Creag/, 
otherwiſe Craig, &c. &c. with the leaden bullers afore- 
faid, our of the guns aforeſaid, then and there by 
force of the gunpowder aforeſaid, ſhot and ſent forth 
as "aforeſaid, the aforeſaid Charles Hipſon, in and upon 
the body of the ſaid Charles Hipſon, wilfully, feloniouſly, 
traiterouſly, and of their malice prepenſed, and by the 
aforeſaid provocation, ſtirring up, and procurement of 
the ſaid James Foy, otherwite Sladdeen, then and there 
did ſtrike, penetrate, and wound; giving to the ſaid 
Charles Hipſon, then and there, with the leaden bullets 
aforeſaid, (ſo as aforeſaid ſhor, diſcharged, and ſent 
forth out of the guns aforeſaid, by the ſaid A. C. &c. &c.) 
in and upon the body of him the ſaid Charles Hipſon, ſeve- 
ral mortal wounds of the depth of four inches, and of 
the breadth of half an inch; of which mortal wounds the 
aforeſaid Charles Hipſon then and there inſtantly died.-— 
And the jurors aforeſaid, upon their oath aforeſaid, do 
further ſay, that the ſaid Andrew C. &c. &. the ſaid 
Charles Hipſon, then and there, in manner and form afore- 
ſaid, wilfully, feloniouſly, traiterouſly, and of their ma- 
lice prepenſed, did ſlee and murder. And ſo the jurors 
aforeſaid, upon their oath aforeſaid do ſay, that the ſaid 
James Foy, otherwiſe Sladdeen, then and there, in man- 
ner and form aforeſaid, wilfully, feloniouſly, traiteroutly, 
and of his malice prepenſed, did provoke, ſtir vp, and 
procure the ſaid A. C. &c. and divers other perſons at 
preſent to the jurors aforeſaid unknown, to flee and mur- 


der, 
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1788. gave in propria mans, a plea of auterfois ac- 


— —— 


The King 


againſt 
Foy. 


quit, ſetting forth an indictment and acquit- 
tal + of James Foy and others, of being pre- 


ſent, aiding and abetting the ſaid Andw. Craig 


to commit the murder of the ſaid Charles 
Hipſon ; and the plea averred that the treaſon 
death and murder in the indictment pleaded, 
is one and the ſame treaſon, death and 3 

5 er 


der, in manner and form aforeſaid, the ſaid Charles 
Hipſon, (who was then and there a ſubject of our ſaid lord 
the king, within the land of Ireland) contrary to the peace 
of our ſaid lord the king, his crown, and dignity ; and 
contrary to the form of the ſtatute in that caſe made and 
provided.” Upon indictments fimilar to this, (for pro- 
curing the murders of Patrick Randall M. Donnell and 
Charles Hipſon,) George Robert Fitzgerald, Eſq. and 
Timothy Brecknack, were tried and found guilty, before 


Lord Chief Baron Yelwerton and Baron Poæver, at Caſtle- 


bar, June, 1786. See the report of thoſe trials by 
G. J. Browne, Eſq. | 

+ The plea was as follows.—* And the ſaid James 
Foy, otherwiſe Sladdeen, in his proper perſon comes, and 


having heard the inditment aforeſaid read, and pro- 


teſting that he is not guilty of the premiſes charged in 
ſaid indictment, for plea nevertheleſs faith, that he ought 
not to be compelled to anſwer to the ſaid indiQtment ; be- 
cauſe he faith, that he hath heretofore been tried and ac- 
quited of the wilful, traiterous, and felonious killing of 
the ſaid Charles Hipſon; for that, at a general aſſizes and 


general goal delivery held at Caſtlebar, in and for the 


county of Mayo, on the idth day of April, 1786, in the 
26th year of the reign of our ſovereign lord Georg the 
third, by the grace, &c. &c. before the right hon. Barry 
Yelverton, Chief Baron of the Exchequer of the {aid Lord 
the King, for this his kingdom of Ireland, -the honourable 
Sir Samuel Bradſtreet, Bart. one of the juſtices of the ſaid 
lord the king, aſſigned to hold pleas before the ſaid lord 
the king himſelf ſor the ſaid kingdom of Ireland, juſtices 
and commiſſioners of our ſaid lord the king, and the hon. 
Richard Pozver, Eſq. ſecond baron of the t xchequer, - 

the 
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der, for which the indictment on which the 1788. 
priſoner is now arraigned was found, and NS 
not a different treaſon death and murder; and s ms 


that the ſaid James Foy, otherwile Sladdeen, wy 
| in 


\ 


the ſaid lord the king, of the kingdom of Jreland, their 
aſſociate, aſſigned to take all aſſizes, juries, recogniſances, 
and certificates before any juſtices whatſoever taken; and 
alſo to hear, examine, diſcuſs, and determine all and 
fingular treaſons, murders, manſlaugbters, burnings, un- 
lawful aſſemblies, felonies, robheries, extortions, op- 
preſſions, tranſgreſſions, crimes, contempts, offences, 
evil-doings, and cauſes whatſoever, by whomſoever in 
any wiſe done, perpetrated, committed, or hereafter to 
be done, committed, or perpetrated within the ſaid 
county of Mayo; and alſo aſſigned from time ro time 
to deliver the goal of our ſaid lord the king, in and for 
the county of Mayo, of all the priſoners and malefaQors 
therein being; by virtue of a commiſſion of our ſaid 
lord the king, under the great ſeal of this his kingdom 
of Ireland, bearing date at Dublin, the 20th day of 
February, in the 26th vear of the reign of our ſaid lord 
the king, upon the oath of Sir Neil O'Donnell, baronet, 
&c. (the grand jurors) good and lawful men of the county 

of Mayo aſorſaid, which ſaid jurors being then and there 

duly ſworn and charged to inquire on behalf of our ſaid 

lord the king, and the body of the county of Mayo afore- 

ſaid, of all ſuch matters, articles, and things, as were 

then and there enjoined and given them in charge, — 

it is preſented in manner and form. following—county of 

Mayo, to wit—The jurors of our ſovereign lord the king, 

upon their oath, ſay and preſent, that George Robert 

Fitzgerald, late of Turlough, in the county of Mays, Eta. 

Timothy Brecknoch, late of, &c. &e. (the indictment plead- 

ed here charges ſeveral other perſons, and amongſt them, 

Andrew Creagh, otherwiſe Craig, James Foy, otherwile 

Sladdeen, &c.) with divers other perſons to the jurors ac 

preſent unknown, not having the fear of God before 

their eyes, but being moved and ſeduced by the inttiga- $ 
tion of the devil, on the 21ſt day of February, iv the 
26th year of the reign of our ſovereign lord Ceorge the 
third, now king of G. B. &c. &c. with force and arms, 
at Kilnacarra, in the county aforeſaid, in and upon 


Charles 
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1788. in the ſaid bill of inditment named (which 


. ſaid James Foy, otherwile Sladdeen, was by 
1 The King 


cet the Jurors acquitted, and Janes Foy, other- 
I Foy. wile Sladdeen, named in the bill of indictment 
1 on 
. | | 
þ | 5 
1 Charles Hipfon, in the peace of God, and a ſubject of 
= our lord the king within the land of Ireland, then and 
* there being, wilfully, traiceroufly, feloniouſly, and of 


their malice prepenſed, did make an aſſault. And the 
ſaid Andrew Crai a certain piſtol of the value of five 
thillings, then and there charged with gunpowder, and 
one leaden bullet, which piſtol, he the ſaid Andrew 
3 Craig, in his right hand then and there had and held 
| againſt, and upon the ſaid Charles Hipſon, then and there 
| wilfully, traiterouily, and feloniouſly, and of his malice 
prepenſed, did ſhoot and diſcharge, and the ſaid An- 

drew Craig, with the leaden bullet aforeſaid, out of the 
piſtol aforeſaid, then and there, by force of the gunpow- 
der aforeſaid, thot and ſent forth as aforeſaid, the afore- 
ſaid Charles Hipſon, in and upon the left breaſt of him, 
the ſaid Charles Hipſon, then and there with the leaden 
bullet aforeſaid, our of the piſtol aforeſaid, by the ſaid 
Andrew Craig ſo as aforeſaid, ſhot, diſcharged, and ſent 
forth, wilfully, traiterouſly, feloniouſly, and of his ma- 
lice prepenſed, did ſtrike, penetrate, and wound, giving 
to the ſaid Charles Hipſon, then and there, with the leaden 
bullet aforeſaid, ſo as aforeſaid ſhot, diſcharged, and 
ſent forth out of the piſtol aforeſaid, by the ſaid Andrew 
Craig, in and upon the left breaſt of him, the ſaid Charles 
Hipſon, one mortal wound of the depth of four inches, 
and of the breadth of half an inch, of which ſaid mortal 
wound the ſaid Charles Hipſon then and there inſtantly 
died, and that the aforeſaid George Robert Fitzgerald, 

| Timothy Brecknock, &c. &c. James Foy, otherwiſe. Slad- 
deen, & c. &c. then and there wilſully, traiterouſly, and 
of their malice prepenſed, were preſent, aiding, helping, 
abetting, comforting, aſſiſting, and maintaining the ſaid 
Andrew Craiz, the treaſon and murder aforeſaid, in man- 
ner and form aforeſaid, to do and committ. And fo the 
jurors aforeſaid, do ſay, that the ſaid Andrew Craig, G. 
R. F.—T. B. &c. James Foy, otherwiſe Sladdeen, &e. 

| e. 
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on which he is now- arraigned, are one and 
the ſame perſon, arid not a different perſon. 
This plea having been read by the proper 
officer, the right hon. John Fitzgibbon, his 

an RED majeſty's 


Ke! the ſaid Charles Hipſon, then and there, in manner 
and form aforeſaid; wilfully, traiterouſly, feloniouſly, 
and of their malice prepenſed, did flee and murder, 


againſt the peace of our ſaid lord the king, his crown and 


dignity, and alſo againſt the form of the ſtatute in ſuch 
caſe made and provided. Whereupon the ſaid James Foy, 
otherwiſe Sladdeen, in his proper perſon, then and there 
comes before the juſtices and commiſtoners aforeſaid, un- 


545 


1788. 
— 
The King 


againſt 
Foy. 


der the cuſtody of the hon. Dennis Prown , ſheriff of the 


county of Mayo aforeſaid, to whoſe cuſtody the ſaĩd James 
Foy, otherwiſe Sladdeen, for the cauſe aforeſaid, was be- 
fore that time committed; being brought to the bar of, the 
ſaid court in cuſtody as aforeſaid, and forthwith being de- 


manded concerning the premiſes in the ſaid indictinent 


above ſpecified and charged upon him, how he will ac- 


quit himſelf thereof, he ſaith that he is not guilty there- 


of, and thereof for good and evil he puts himſelf upon 
the country; and the right hon. 7% Firzgibbon, attorney 
general of our ſaid lord the king, who for our faid lord 
the king in this behalf proſecutes, in his proper perſon 
cometh and doth the like.— Therefore let a jury there- 
upon here immediately come before the juſtices and com- 
miſſioners of the king abovemenrioned, of true and lawful 
men of the neighbourhood of Caſtlebar, in the county of 
Mayo, by whom the truth of the matter mav be better 
known, and who are not of kin to the ſaid James Foy, 
otherwiſe Sladdeen, to recognize upon their oaths, whether 
the ſaid James Foy, otherwiſe Sladdeen, be guilty of the 
treaſon and felony in the inditment/aforefaid above ſpe- 
cifed, or not guilty ; becauſe as well rhe faid attorney 
general of our lord the king, who profecutes for the ſaid 
lord the king in this behalf, as the ſaid James Foy, other- 
wiſe Sladdeen, have put themſelves upon the ſaid jury, 
And the jurors of the ſaid jury by the ſaid ſheriff for this 
purpoſe impannelled and returned, to wit. Thomas Samuel 
Lind/ay, & c. being called come, who being choſen, tried, 

: N and 
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majeſty s attorney general inſtanter gave in a 
x general 


and worn to ſpzak the truth of and concerning the pre- 
miſes aſoreſaid, in the indictment aforeſaid above ſpeci- 
fied, upon their oath ſay, that the ſaid James Foy, other- 
wiſe Sladdeen, is not guilty of the treaſon and murder 
aforeſaid, in the indimen: aforeſaid ſpecified, in man- 
ner and form as was ſuppoſed againſt him, and that he 
did not fly for the ſame; and it is therefore conſidered 
by the juſtices and commiſſioners aforeſaid, that the ſaid 
James Foy, otherwiſe Sladdeen, of the premiſes aforeſaid, 
in the indictment aforeſaid above ſpecified, be diſcharged 
ard go without day. And this he ſaich is the record of 
his acquittal aforeſaid, before the king himſelf here ſent 
by command. of our ſaid lord the king. and before the 
king himſelf remaining. And the ſaid James Foy, other- 
wiſe 8/addeen, further ſaith, that the treaſon death and 
murder in the bill of indictment before mentioned on 
which the ſaid James Foy, otherwiſe Sladdeen, was by 
the jurors of the ſaid jury acquitted in manner and form 
aforeſ2id, is one and the ſame treaſon, death, and mur- 
der, for which the ſaid bill of indictment, on which the 
ſaid James Foy, otherwiſe Sladdeen, is now arraigned was 
found; and not a different treaſon, death, and murder, 
and that the ſaid James Foy, otherwiſe Sladdeen, in the ſaid 
bill of indictment named, (which ſaid James Foy, other- 
wile Sladdeen, was by the jurors of the ſaid jury acquitted 
in manner and form aforeſaid) and James Foy, otherwiſe 
Sladdeen, named in the bill of indictment, on which he is 
now arraigned, are. one and the ſame perſon, and not a 
diiſerent perſon. And this he is ready to verify; and 
faith, that by the laws of this realm he ought not to be put 
on his trial again for the ſame treaſon, death, aud murder. 
Wherefore he prays judgment of the court, and that he 
may go diſcharged and ſo forth,” ——Note—On the 8th 
of October, 1786, this ſame James Foy was arraigned at 
Pallinrobe, in the county of Mayo, - before Sir Samuel 


Bradſlyeet, upon an indictment ſimilar to that in the pre- 


ſent caſe, for procuring the murder of Patrick Randal 
M' Donnell, when he put in a fimilar plea of acquittal 
of him as principal, preſent, aiding, and abetting, in 
which plea it was averred that the treaſons, murders, and 
| offences 
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demurrer+ thereto, which was read, and Mr. 
C. O'Hara, whoſe name was to the plea, im- 
mediately drew, ſigned, and gave in a join- 
der in demurrer, * which was read by the 
officer. Whereupon an attorney concerned 
for the priſoner, applied to the court to ap- 
point counſel for him, and named Mr. C. 


O'Hara, Mr. Stanley, Mr. Blaſet, and Mr. 


P 23 7 Whiteſtone, 


offences in the two indictments were one and the ſame 
treaſon, murder, and offence. Upon this averment, iſſue 
was tendered on the part of the crown, and being taken 
by the priſoner, was joined accordingly. The Jury un- 
der the directions of 1 judge found for the priſoner — 

The attorney general was not preſent at that trial. See 
the report of it by G. J. Browne, Eſq. 


The demurrer—“ And now comes here the right | 


honourable Jo/n Fitzgibbon, attorney general of our ſo- 


vereign lord the king, who for our ſaid ſovereign lord the 


king, in this behalf doth proſecute, and having heard 
the plea of the ſaid James Foy, otherwiſe Sladdzen, in 
manner and form above pleaded, tor our ſaid lord the 
king. faith, that the ſaid plea of him the ſaid James Foy, 
otherwiſe Sladdeen, and the matters therein contained are 
not ſufficient in the law to excuſe or prevent the ſaid 
James Foy, otherwiſe Sladdeen, fram being compelled to 
make anſwer to the ſaid indiò ment on which he is now 
arraigned, and this he is ready ro verify. Wherefore for 
want of a ſufficient anſwer in this behalf, he prays judg- 
ment and fo forth. | 

“ The joinder in demurrer—“ And the ſaid James 
Foy, other wiſe Sladdeen, ſaith that the ſaid plea by him 
the faid Janes Foy, in manner and form aforeſaid above 
pleaded, and the matter in the ſame contained, are good 
ond ſufficient in law to excuſe and prevent him the ſail 


James Foy, otherwiſe Sladdecn, from being compelled to. 


make anſwer to the ſaid indictment on which he is now 
arraigned, and this he is ready to verify, And becauſe 
the ſaid right hon. 7% Fitzgiboon, attorney general of 
our {aid lord the king, does not anſwer to the ſaid plea, 


nor hitherto in any manner deny it, the faid James as be- 
iore prays judgment, 
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1788. White/tone, who were accordingly appointed 
_>— counſel for the priſoner. On Friday the 25th 


The King 
againſt 
OY. 


of April, 1788, the demurrer came on to be 
argued. 

Mr. Solicitor General (Wolfe) for the king. 
This caſe is to be conſidered, firſt indepen- 
dently of the ſtatute 10 H. 7. ch. 21. whe- 
ther at common law an acquittal of a man 
upon an indictment againſt him as principal 
in felony, is a bar to an indictment againſt 
him for being an acceſſory before the fact. 
Secondly, under that ſtatute, whether it 1s 
a diſtin& ſubſtantive offence, to provoke, ſtir 
or procure any perſon to flee or murder. 


As to the firſt point; if it were ſettled law 


that an acquittal of a man as principal was a 
bar to an indictment againſt him as acceſſory 
before the fact, it ought not to be now de- 
bated. In arguing this caſe, I ſhall firſt conſi- 
der how far that can be ſaid to be ſettled law; 
then, if it be not ſettled law, how the preju- 
dice that it is ſettled has ariſen, and next 
what the law really and truly is. As to the 
firſt, it is faid, that the point was fo ſettled 
in this kingdom in the caſe of The Kin 

v. Degherty, upon a queſtion reſerved for the 
opinion of the nine judges. If that be ſo, 
I ſubmit. But I am informed that no ſuch 
fact occurred, and that the caſe was thus. 
At the ſummer aſſizes 1779, at Roſcommon, 
Dogherty, with ſeveral others, was indicted as 
principal for the murder of Mr. Lazwder, and 
alſo for burglary ;, they were tried before 
Prime Serjeant Burgh, (afterwards Lord 
Chief Baron) who was of opinion that, as to 
Degherty, the evidence only ſhewed him to 
have been acceſſory to the burglary — 
| FF act. 
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fact.— (The facts of the caſe were theſe; 1788. 
Dogberiy and the others aſſembled ſom === 
nights before and reſolved to rob Mr- Law- * ' 
der, no mention being then made of his mur- Foy. 
der; and the others on the night appointed 

went to Mr. Lawder's houſe, without Dogher- 

5. — The Prime Serjeant directed him to be 

acquitted. He was ſo; and immediately after- | 
wards, an indictment was ſent up and found, | f 
charging him with being acceſſory to the bur- = 
glary before the fact. It being then ſuggeſted „ 
to the court that there was ground for plead- 

ing, he was not then arraigned upon the new 

indictment, and at the following aſſizes it was 

let to ſtand over till the ſummer aſſizes, when 
Dog berty pleaded auterfois acquit; and ſer- 

jeant Wood, who was the judge, allowed the 

plea, That caſe, ſuch as it is, I admit, is 

againſt me; but it never was referred to the 

judges, nor did they ever give an opinion 

upon it.—(Lord Earlsfort—l have no recol- 

leQtion of it, as a caſe coming before the 

judges. | I was then attorney general.)—One . 

of the laſt writers upon the ſubject, ſo far 

from ſaying that it is-a ſettled point, ſays, 

it is a matter of ſome doubt, whether if a 

man be acquitted as principal, he can be af- 

terwards indicted as acceſſory before the 

fact.“ 4 Blachiſt. Com. ch. 3.—Blackftone was 

a writer celebrated for his accuracy and di- 

ligence, and was well acquainted with the 

practice at the Old Baily, The next autho- 

rity to this point is Foter, 3 Diſcourſe, ch. 2. 

It ſeemeth to be agreed**—he does not 5 
venture to ſay that is a /ettled point, —“ Upon 

what grounds I know not, that if A be indicted 

as principal and acquitted, he cannot be af- 

Ds terwards 
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1788. terwards indifted as acceſſory before the 
— — fact.“ —If he had known it to be ſettled, he 


The King qu 


againſt 
Foy. 


ght to have ſaid that the law was eſtabliſh- 
ed. "The next writer to this point is Hawkins 
2 P. C. ch. 35. F 11. he has doubted the 
practice and given a decifive opinton againſt 
it. His words are“ It ſeems to be ſettled” 
at this day, that an acquittal of a man as 
principal, is no bar of a ſubſequent proſecu- 
tion againſt him as acceſſory after the fact; 
but it is holden in many books of good au- 
thority”? (not that it is ſettled) “ contrary to 
what is admitted to have been the ancient 
law, that the acquittal of a man as principal 
is a good bar of a ſubſequent proſecution 
againſt him as acceſſory before ; for it is ſaid, 
that ſuch an acceſſory is in ſome meaſure 
guilty. of the fact, and therefore that an ac- 
quittal which ers man from being guilty 


of the fact, doth by confequence clear him 


from being ſuch an acceſſory; and this ſeems 
reaſonable upon the ſuppoſition that a man 


may be found guilty on an indictment againſt 


him as principal upon evidence which only 
proves him to have been an acceflory before.“ 
To this ſection are annexed many authori- 
ties. Many of them are falſely cited. He 
ſhews that one great caſe there cited is incon- 
ſiſtent with itſelf, and no authority for the 


point. So far to ſhew that it is ſtill a queſ- 


tion and a matter of doubt, whether an ac- 
quittal of a man as principal is a bar to an 
indictment againſt him as acceſſory before the 
fact. Next I will endeavour to ſhew, upon 
authoritics, how the law appears to ſtand ; 
then PI ſubmut that in point of principle and 
reaſon the plea cannot ſtand either confidered 

| on 
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on the ſtatute, or at common law, as I am. 


now conſidering it. I have already cited 
Hawkins, Fofter; EV Blackflone. The laſt 
doubts, Fgſter does not ſay it is /ettled, and 
Hawkins gives his opinion in my favour, and 
he ſhews that the foundation upon which 
thoſe writers of good authority build, is incon- 


fiſtent with itſelf, that is the caſe from the 


year book T. 2 Ed. 3. fol. 26 pl. 14. Now 
as to thoſe writers upon whom the priſoner 
mult reſt for the validity of his plea. The 
firſt is Hale, whoſe name is to be mentioned 
with reverence. In ſpeaking of him, I know 
that I tread upon ſacred ground, but ground 
which ought to be trod with reſpect, not with 
ſuperftition. In 1 vol. P. C. 626. he ſays, 
an acquittal as principal is a bar to an indict- 


ment as acceſſory before; and the reaſon He 


gives, is, for it is in ſubſtance the ſame of- 
Bude But, ſays he, the ancient law was 
otherwiſe. In 2 vol. 244: what he had be- 
fore laid down poſitively, becomes a matter 
of doubt.“ If A be indicted as acceſſory 
before the fact, he may (as it is held) plead 
auterfois acquit as principal, becauſe it is in 
effect the fame offence. But anciently the 
law was otherwiſe.” In his Summary, 2 44. 
fo far from laying it down as ſettled law he 
. ſays, . fees, &c. So we have no poſitive 

opinion from him; and even if we had, he 
does not ſay that is ſettled law. Beſides, it 
would not be deciſive authority unleſs he laid 
it down fo in a judicial capacity. He cites 
Staurforde's Plac. Cor. 105.—2 E. 3. 26. 


Fitz. ab. tit. Corone 150 & 282. Staunforde, 


I confeſs, does lay cown the law to be ſo. As 
| | 8 N to 
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Jy 1788. to the other authorities, they utterly fail, 
on Fitzherbert's is no more than an abridgment 
: 


dees of the year books, and a bad one: as to the 
Foy. cafe in P. 282. it is not upon the queſtion 


EET” KT: 


ag » 


+ The paſſage in Brafton, cited by Staunf. and here 
alluded ro, is in Lib. 3. cap. 19. , 11. fel. 139; but it 
does not appear there that Bracton had the point now in 
queſtion, in his contemplation; nor was any one paſſage 
cited from Bracton, in this argument, to ſhew either his 

| opinion upon it, or what the law was in reſpect to it at the 
time he wrote, i. e. temp. Hen. 3. In the paſſage here re- 
ferred to, he only lays doun that thoſe appealed of aiding 
and abetting, or of counſelling, by him that has alſo ap- 
vealed the principal of the fact, ſhall. not be put to their 
defence. till the principal appellee be vanquiſhed by him; 
and that then they are to join battle with that ſame appel- 
lant, though there be other appellants. His words are, 
Si autem appellatus de farts wittus fuerit, tune primo 
tenentur reſponclere appellati de fortia et præcepto, nec 
ulterius erunt replegiabiles, quia. cum factum convictum fit 
tunc: prima præ ſumi poterit gyod ſubfuit fortia et preceptum, 
et des reſpondeant eodem die, et endem die vadietur duellum 
inter pri num anpellantem et nppellatos de fortia wel præcepto, 
ſfecumdum quod per erdinem poſiti ſunt in appells, ita quod 
alle prima de fortia et po lea ille de precepto, quia fortia 

quodammodo jub ſe continet factum; quod quide non facit 

precepium 
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liess Hale aver not cite: a ſingle caſe decided 1788. 

but 2 E. 3, and Bracton's expreſſion is more —— 2 

quaint than wiſe. The next writer is Kelyng Rr N 4 

25, 26. [t is there ſaid, We did agree, Ic | 

that if one was indicted as principal and ac- 

quitted, he cannot after be indicted as acceſ- 

ſory before the fact. Who the judges were 

does not appear. It was, I believe, on a 

commiſſion of Oyer and Terminor upon an 

indictment for burglary. Perhaps it is a ſuf- 

ficient anſwer to it, to ſay, that that dictuni 5 

was not upon a matter before them. The * 

matter before them was of an acceſſory after | 

the fact. Kelyng cites » x. pl. 10. fol. 134. 

and 8 Hen. 5. fol. 6, 7. Both theſe caſes are 

of . after the fact; and it is to be 

preſumed that he cited them only to the caſe 

before him, which was that of an acceſſory « 

after * fact. Now with reſpect to the caſe, 

T. a. E 3: fot 26. pl. 14. ˖ This is the caſe 
upon 


® * Ws 2 =# 
1 * 


— . 
1 { 9 
k 


' freceptum. Sed quare non pofſunt alii abdellanter a primo 
et principali appellante, eo amiſſo, Jungere duellum cum 
appellatis de fortia et præcepto ? Ft eſt ratio (ut videtur) 
quia fortia et preceptum ſunt quaſi ſequela fadti principalis 
et ita ſunt corjuncdta fatto et anne xa, quod a facto non ſeparen- 
tur, quia dulnus, fortia et præceptum penerant unicum fac- 
tum : non eit vulnus forte fi non ad Vet fortia ; nec wul- 
nus nec fortia niſi praceplum fræce et.” 

+ The caſe is thus reported.— * John Golde fuit endite 
en Trailbaſton (a) dewant le Roy, del aſſent et de lendoie de 
la mort un Robert et un A. come r inc pol feiſor, le quel ]. 
dient et ſe rendie et diſi que devant ces jours, il fuit en- 
dite de la mort meme celuy R. come principal feiſor, per gue 
il fuit priſe, et devant A. et eB, juſtices a la goale de C 


fait 


a) Trailhaſton— Juſtices of Trailhaſlon were a kind of 
Juſtices of Oyer and Terminer, firit appointed by Edward 
| 1 
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upon which every writer on the ſubject de- 
clares the law to have been changed, contrary 
to ſound ſenſe and reaſon. There John 
Golde was indicted for the aſſent et de lenvoie 
of the death of one Robert, as principal feiſor. 


He comes and ſays, that he was theretofore 
indicted for the death of the ſame Robert, as 


principal ſeiſor, and was acquitted. Then a 
converſation takes place, and Scrop ſays, that 


fuit acquite per ver diſt que diſt. que de rien culpable, per 


que nentendomus point que de riens que toucha ſu mort vous 


wvoiles mitter à reſponder ; et miſt avant le record del 
| | = deliverance 


I. A. D. 1305, on occaſion of great diſorders that aroſe 
in the realm during his abſence in the Scotch and French 
wars. Their commiſſion is extant in Rymer's Fed. 2 vol. 
960. Lond. ed. 1727. To ſtate the various derivations 
aſſigned for the name, would exceed the limits of a note; 
but ſee 12 Co. 25. 2 Inſt. 5yo. 1 Guthrie's Hiſt. Eng. 
p. 949, note, citing Tyrrels Hiſt. Eng. 3 vol. 159, 160. 
Covel's and Blount's Law Dic. tit. Juſtices of Trailbaſton, 
Spelman's Gloſ. verbo Trailbaſon. It ſeems not clear ho- 
this caſe of Gale came d.want le Roy. That it was an 
inditment found before juſtices of Traillaſton, and re- 
moved into B. R. ſeems not warranted by the words endite 
en Trailbaſion devant le Roy, or by any part of the caſe. 
The fame words preciſely occur in T. 2 E. 3. fol. 28. pl. 
21. which (notwithſtanding ſome difference and inaccu- 
races in that report,) ſeems to be the ſame with that re- 
ported 3 Aix. fol. 6. pl. 15. which is reported as an 
lier caſe, at Northampton. There is room, therefore, 
for conjecture, that the court of B. R. which at that time 
often attended the king, was ſometimes, in its peregrina- 
tions, armed with a commiſſion, or proceeded after the 
manner of the juſtices, of Trai/baſion, in which cafes, 
or perhaps where the offence was ſuch as was comprized 
in that, commiſſion, the priſoner might be ſaid to be in- 


\ 


dicted en Traiibajton devant le Roy, | 
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he did not kill him, but not that he was not (>> * 


guilty 


deliverance ſub pede figilli, Serop (b) Tout fuit il chace 
de ceo que il ne luy tua point, oveſg: ceo il eſtoit, que 
il fuit culpable del aide et del afſent.—Scorb (c).—ll 
fuit acquite de riens culpable, et per conſequens quant que 


enſuift de ſu mort; Scrop Quant il fuit arreign de ſa 


wort come feiſor, tout dift lenqueſt de reins culpable, ceo 
doit referre a lour charge, s. fil avoit tra, Cc. Et 
foſuimus que lengueſt euſt diſt que de reins culpable de la 
mort, mes del lenwoy, tout eif il eſtre acquite, ceo ne 
uſt» point eſte de quant que teuche ſa mort, per que nous 
aviſeromus, et puis Scrop, nous 'avomus regard a ces que 
le primer enditement wous fait feiſor, et ceo en ore w9us 
fait per erwnier, et pur enſample que home puit en tiel 
caſe deux fois eſtre mis a reſponder nous agard que vous 
ales quites.” —Several. inaccuracies are obſervable 
in this part of the reports of this year, which does not 
ſeem equally authentic with the reſt; for it 1s not part 
of the original reports of that year, but a collection of 
caſes borrowed from ſome other book and added by 
way of appendix to the year book. 2 E. 3. See 2 E. 3. 
fol. 18. — There are ſome cafes in the initial books of 
Lib. Aſſx. ſubſtantially the ſame with ſome in this part 
of 2 E. z. but varying in their dates. 


( Scrop i. e. Scrope. "I'wo perſons of this name ap- 
pear in the liſts of the judges about this time, viz, Geof- 
frey le Scrope, who was appointed Ch. J. of B. R. 28 
Feb. 1329. 2. E. 3. and therefore ſeems to be the perſon 
here meant. The other was Henry le Scrope, who appears 
to have been at different times Ch. Baron, Ch. J. of C. B. 
and Ch. J. of B. R. For the many changes on the bench 
with reſpect to theſe Scropes, fee Dugdale's Chronica Series 
annexed to his Origines Fudiciales from A. D. 1317, to A. 
D. 1335, incluſive. * 

(c) Scorb, ſeems to be Robert de Scorburgh, at this 
time counſel, as appears from ſeveral cafes in this year 
book; particularly in the next preceding caſe, he prays 
judgment as counſel. A. D. 1331. 4 E. 3. he was one 
of the juſtices in Eyre, and was made a baron of the 


Exchequer, A. D. 1333, vide Dugdales Chronica 


Series. 
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guilty of the aid and aſſent, - Afterwards, for 
example that (que) a man may be twice tried, _ 
the court awards him to go quit! Is this a cafe 
upon the authority of which the ancient law 
ought: to be changed? The priſoner is made 


to go quit, to mew that a man in ſuch caſe 


may be tried twice! It is plain that the re- 
porter did not underſtand the caſe. It can- 
not be collected from it, that the ſecond in- 
dictment was for being acceſſory before the 
fact. It rather ſeems that it was for being 
acceſſory at the fact, or principal in the ſe- 
cond degree. But to return to Staunforde, 
who wrote in the time of Henry 8.— He 
builds his aſſertions upon thoſe of Bracton 
who wrote in the reign of Henry 3. But the 
law was different in 8 E. 2. and Staunforde 
himſelf, 105, 6. cites the caſe out of Fitzher- 
bert, where 1t was held that a man acquitted 
of the fact might nevertheleſs be hanged for 
aiding, abetting, or procuring. * Dduch are 

the 


+ T-2E. 3. fel. 27. pl. 17. ſeems to be the ſame 
caſe with 3 52 fol. 6. pl. 14. In the former report 
the words are J fuit endite del aſſent et de lenvoie et del 
reſceitnent. In the latter, the words are, del alſent, 
eide et reſceit. From this and from Scrope's ſubſticucing 
aide for envoie” it feems not clear but that exwo:c 
and aide were conſidered ſy nonimous. 


* Staunforde conſiders what fell from Serope ir in 2 E. 
3. 26. pl. 14. when the caſe was firſt before the court, 
as declaratory that as the law then ſtood an acquittal 
vpon an indictment againſt one as-principal in the firſt de- 
gree was no bar to an indictment againſt him as acceſſor v 
before. or at the fact. Which ancient law” proceeds 
Staunforde, appears Tit. Carone in Fug. p. 424. Anno 
Ed 2. Itinere Cantie in the following manner. Nota 
quod quis, poteſt acquietari pro morte alicujus fer patriam, 

et, 
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point ought not to be argued. But who willpya 


ſay that it is ſettled, when Black/tone expreſſes 
a doubt; Hofer and Hawkins are of opinion 
againſt it; Hawkins reprobates the caſes 
where it is ſo held, and Hale in one volume 
ſays what the law 1s, but in another gives 
it only as the opinion of others? The reaſon 
for it given by Hale is, that the offence is the 
ſame. But the offence is not the ſame. It 
is ſettled law that if a man be indicted as 
principal, and the evidence turns out to ſhew 
him only acceſſory before the fact, he muſt 
be acquitted. 'The principle of the plea of 
auterfois acquit 1s, that no man 1s to be put 
in danger of his life twice for one and the 
ſame. offence. If his life was not before in 
danger, he may be tried again. If an acceſ- 
ſory before the fact, be indicted as principal, 
his life is not in danger. He is indicted for 
an offence of which he cannot be found guilty. 
If it be one and the ſame offence, how comes 
it that the ſame evidence is not ſuſſicient for 
either? The charges are ſpecifically different. 
The ancient law, it is agreed by all writers, 
was as | contend it now is. When and how 
was it changed? Was it changed by Bracton! 
No; for the law was different from his doc- 
trine after his time. Was it by that caſe 
2 E. 3. No; for that is nonſenſe. It was not 
changed by the other caſes, for they are appli- 
cable only to acceſſories after the fact. This 


18 


et, hoc non ob ſtante, ex indiclamento vel ſecta alicujus de 
auxilio, abbetto vel procuramento, poteſt ſuſpendi pro marte +. 
ej ſdem; ut patet de occifione Henrici Gifors de Londom, ad 


lectam mulieris ſue, c.“ 
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4 the great queſtion, upon the common 
aw. | | 
Now, with reſpect to the ſtatute 10 H. 7. 
ch. 21.. If by it, the procuring of a murder 
be made a tubſtantive treaſon, the plea can- 
not be allowed; for then the offence now 
charged is intirely different from that charged 
againſt him before, I was ſurpriſed at a 
queſtion being made whether the crime con- 
ſtituted by this act was made treaſon. Upon 
reading the ſtatute, I ſhould be at a loſs upon 
what to build the doubt. The title of the 
itatute is © an act whereby murder of malice 
prepenſed is made treaſon. lt recites the rea- 
ion for making it.—“ Foraſmuch as there 
hath been univerſal murder by malice pre- 
penſed, uſed and had in this land by divers 
perſons, contrary to the laws of Almighty 
God, and the king, without any fear or due 
puniſhment had in that behalf.“ - And it en- 
acts, That if any perſon or perſons, what- 
ſoever eſtate degree or condition he or they 
be of, of malice prepenſed, do flee or mur- 
der, or, of the ſaid malice, provoke, ſtir or 
procure any other perſon or perſons to flee 
or murder any of the kings ſubjeQs within this 
land of Ireland, be deemed traitor, attainted 
of high treaſon, likewiſe as it ſhould extend 
to our ſaid ſovereign lord's perſon, and to his 
royal majeſty.“ - Then it goes on ſaving to 
the chief lords their eſcheats; which ſnews 
that murder was, by the enacting part, to be 
attended with all the conſequences of high 
treaſon; for only in caſe of high treaſon the 
lord would loſe his eſcheat, but to prevent 
that loſs this expreſs ſaving was introduced. 
The practice is agreeable to this conſt ruction. 


The 
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The indicment for murder charges the fact 
to have been done proditorie, and the judg- 
ment is as for high treaſon. Stat. 9 An. ch. 
4. recites that murder was made high treaſon 
by 10 H. 7. and a doubt therefore, whe- 
ther appeals of death might be brought, and 
it ſaves the right of appealing. The words 
of 10 H. 7. are very obfervable as to the 
fact now charged. The words are, © or, of 


the ſaid malice, provoke, ſtir up, or procure, 


&c. So that ſtirring up to flee is made a 
diſtin& offence, and the ſtatute gives thereby 
the ſame protection to the ſubject, as the law 
did to the king's perſon. Ihe uſing the 
words, of the ſaid malice” at the head af 
the ſecond member of the ſentence ſhews 
that it was the intention of the legiſlature to 
make the provoking, ſtirring up or procur- 
ing, diſtinct ſubſtantive offences from ſleeing 

and murdering. 2 

Lord Earlsfort aſked whether there was 
any caſe or tradition in which the diſtinction, 
that the ſtatute operated quoad panam only, 
and not quoad crimen, could be traced. No 
ſuch caſe was ſaid to exiſt, and the bar ſeem- 
ed to agree that there was no authority for 
making the diſtinction. | 

Mr. White/tone for the prifoner. The ſin- 
gle queſtion here is, whether the fact now. 
charged is the ſame ſpecific offence as that of 


which the priſoner was before acquitted? It 


is fo averred to be by the plea, and every 
thing well pleaded is admitted by the demur- 
rer. I ſhall argue this caſe, upon theſe 
points ; firſt, that in this kingdom murder is 
high treaſon ; for if it were now felony, I 
ſnhould doubt the ſafety of the priſoner. Se- 


condiy, 


\ 


n 
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1788. condly, that procuring a marder is not made a 
L— diſtin ſubſtantive offence; but correlatively, 
The King as having a relation to ſome fact done in con- 
TY ſequence. Thirdly, that procuring and com- 
mitting a murder, are the ſame offence; and 
laſtly, that the plea of ' auterfois- acquit here 
pleaded is a good plea. As to the firſt, I 
contend that murder is, to all intents and pur- 
5 poſes, high treaſon under the ſtatute. Anci- 
| ent uſage is the beſt criterion whereby to con- 
{true a ſtatute. It is apparent by records 
that ever ſince the enacting of the ſtatute, 
murder has been conſidered as high treaſon. 
The uſage has been ſo. There is no inſtance 
to the contrary. There is not a ſingle in- 
dictment for murder, but what charges it as 
high treaſon. It is ſaid that there are no re- 
ports of them. But there are. I have ſearch- 
ed the college library, and found many which 
charge murder as high treaſon; and not 
one to the contrary. + It is to be conſi- 
dered how high treaſon is created in a ſtatute, 
The ways of doing it are almoft as various 
as the ſtatutes are numerous. Some enact 
generally, that the offence ſhall be high trea- 
ſon ; ſome merely that the offender ſhall ſuf- 
fer as a traitor ; others that the offender ſhall 
'be adjudged traitor. Yet there never aroſe 
a ſingle doubt that the fact pointed at was 
high treaſon to all intents and purpoſes. They 
are all referred to and commented on by Lord 
Hale, * and it never occurred to him to 


doubt 


+ See Mr, IWhiteflone's Reading on the Statute of 
| Murder. 87—94. : | 
. 1 Fal. P. C. ch. 24. 25. 
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toad of the fact pointed at being bigh trea- 
ſon. Another ſtatute; in the ſame words is 
recogniſed by him as creating the offence a 
treaſon +. It may be ſaid, perhaps, that 
the ſtatute.makes the offence treaſon, only 
quoad panam, but not as. to the nature and 
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eflence of the crime; that is, that the pun- 


iſnment is an accumulative penalty. If that 
were the caſe, the offender might be indict- 


ed at common law, as for felony, at the pro- 


ſecutor's election. 2 Bur. 805. 834. Cowp. 
5 24. 650. So an appeal would have lain, as 
at common law. But after 10 H. 7. ch. 21. 
an appeal of murder did not lie, as appears 
from 9 An. ch. 4. which reſtored. the right of 
appeal in caſes of murder. This ſhews that 
after the ſtatute of H. 7. murder did not con- 
tinue felony. If murder were ſubject to all 
the penalties of high treaſon, without its na- 
ture being altered, this ſoleciſm would fol- 
low, that a man would be attainted of high 
treaſon upon a conviction of felony. Se- 
condly, procuring, ſtirring up, or provoking 
is not a ſubſtantive offence; but correlative- 
ly to ſome act done in conſequence of that 
procuring, or ſtirring up. Mr. Solicitor Ge- 
neral has ſaid that 10 H._7. meant to give the 
ſame protection to the perſon of the ubje cc 
as 25 E. 3. gave to that of the king; that is, 
that a man would be guilty of high treaſon 
who ſtirs up another to murder, though no 


perſon be killed in conſequence. That poſi- 


tion would lead to controvert eſtabliſhed prin- 


ciples, and to revive others too ſevere for the 


229 | law 


+ See Reading on Stat. of Murder. 73—$0: 
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law to adopt. The principle of it is, voluntat 
reputabitur pro facto. There was a time when 
the intent was as criminal as the act. In 3 
BY 5.. Coke mentions two caſes of it. But 

er ſays, that that doQrine has long ſince 
been laid aſide except as to crimes affecting 


the king, queen, or prince. At common 


law therefore it would not exiſt in this caſe. 
So that procuring or ſtirring up is not an 
offence unleſs a murder, enlues in conſe- 
quence. But it is ſaid that the ſtatute makes 


it treaſon independent of the act of murder 


enſuing. Now the ſtat. 25 E. 3. makes the 
mir the death of the chancellor, treaſon, 
n the ſame manner as 10 H. 7. makes the 
procuring any murder, treaſon. Yet unleſs 
the perſon be killed in conſequence thereof, 
it is not a crime within 25 E. 3. 1 HaleP.C. 
230. 1 Hawk, P. C. ch. 17.S 47. There- 
fore ſtirring up, &c. to flee or murder fhall 
not be treaſon within 10 H. 7. unleſs the kill- 
ing enſues. So that procurement is not a 
diſtint ſubſtantive offence. * Thirdly, pro- 
curing and committing a murder are 'the 
fame.offence. In high treaſons all are prin- 
cipals. What in felony makes a man an 
acceflory; in treaſon, makes him a princi- 


pal, Fofter 342. Acceſſories to an offence 


made treaſon by ſtatute, which does not men- 


tion acceſſories, are nevertheleſs principals, 
as at common law, If a man procure falſe 


money to be made, he is guilty of high tre- 


fon. 12 Co. 82. Hawk, P. C. 440. 444. new 
edit. 8. P. So the procurer may be ſaid to 
be guilty of the treaſon z and conſequently 
procurement and commiſſion are one offence. 
Evidence of procurement ſupports an indi&- 


ment 
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ment for committing treaſon, as counterfeit- 1788. 


ing the great ſeal, 12 Co. 82. b. Wherever 
one who was originally conſidered but as an 


acceſſory, is, by conſtruction of law, or by 
ſtatute, made a principal in the ſame offence, 


his guilt becomes equal to that of him, to 


whom he was before but acceſſory. Perſons 
aiding and abetting were formerly acceſſaries; 
their offence was derivative. But from the 


ä —— 
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inconvenience attending that doQrine, the 


judges reſolved that, in conſtruction of law, 
they ſhould be made principals. Plowd. 99. 
Fitz. ab. tit. Coron. pl. 90. 216. Staunf. P. 


C. lib. 1. fol. 41. a. b., fol. 48. h. Bradt, lib. 


3. ch. 12. . 11, 13. fol. 128. a.— ch. 19. 


. 11. fol. 139. a. 2 Haul. ch. 29. . 
Fofter, 347, 348. ſhew that the guilt of thoſe 


who were formerly but acceſſories is become 


the ſame with that of thoſe who were princi- 
pals; and evidence of aiding and abetting 
ſupports an indictment for committing the 
fact, and vice verſd, 1 Hale P. C. 437. 438. 
2 Hawk. P. C. ch. 46. . 39. 9 Co. 67. 6. 
Here procurers of murder are made princi- 
pals; which they would be, even though the 
ſtatute were ſilent concerning them. — Tak- 
ing this queſtion as it ſtood at common law, 
the procurer of a murder would be a deriva- 
tive offender. His offence would depend 
upon ſome act done in conſequenee; that is, 
it is not a ſubſtantive offence. There are no 
expreſs words in the ſtatute to alter that; but 
it isſaid that there are words in it which have 
that effect. Likewiſe as it ſhould extend 
to our ſaid ſovereign lord's perſon, and his 
royal majeſty.” Now by ſtat. de clero 25 E. 
3. ff. 2. ch. 4. (which was prior to the ſtatute 
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of treaſons) all perſons have the benefit of 


clergy, except in caſes of treaſon which con- 


cern the king himſelf, or his royal majeſty. 
So that if any ſubſequent a& made a treaſon, 
the offender would aave clergy, unleſs it were 
made a treaſon ** as againſt the king's perſon 
or his royal majeſty.” - Therefore theſe words 
were introduced into the ſtatute of treaſons 
25 E. 3. ft. 5. c. 2. with reſpect to killing the 
chancellor, in order to ouſt it of clergy, and 
for the ſame reaſon they were made uſe of in 
this ſtat. 10 H. ch. 21. not for the purpoſe of 
making procuring a murder a ſubſtantive 
offence. Therefore, ſince murder is high 
treaſon, and conſequently procuring and com- 
mitting a murder are the ſame offence, and 
evidence of procuring would have been ſuffi- 
cient to convitt the priſoner on the former 
indictment, his life was then in jeopardy, and 
ought not to be pur into jeopardy again. 

Mr. Stanley for the prifoner—l agree with 
the able counſel on the part of the crown, 
that when queſtions of public moment are 
ſettled, and rules of law. have determined 
courts for a ſeries of years, it is better to ad- 
here to them, than, by a nice examination 
of the principles of them, to expoſe the law 
to uncertainty. 'The ſolicitor general has 
made two queſtions. I will follow him in 
them and in his principles. The firſt queſtion 
he made was, whether this plea would hold at 
common law. The ſecond, whether the ſta- 
tute 10 H. 7. has altered the common law in 
this country with reſpect to this point. He 
began with the lateſt caſe on this ſubject, The 
King v. Degherty; and it is an authority 
againſt him. Though the perſons concerned 


in 


 KING's COURTS, DUBLIN. 


in the proſecution were people in opulence, 
that determination has not been impeached. 

Dogberty is ſtill alive. The next authority 
cited is Blackftone ; an authority of much 
character. He has ſaid that this is a matter 
of ſome doubt, and he quotes for that doubt 
' Hawkins, who! raiſed the doubt, and Hale, 
who had none; and he concludes with | agree- 


ing to the reaſon given by Lord Hale, viz. that 


the offences are fo nearly allied, that acquittal 
of the guilt of one may be acquital' of the 
other alſo. The next authority was | Fofter. 
He is the very authority L mean to rely on. 
He has ſtated that it appeared to him to be 
agreed that the law was ſo, that an acquittal 
of a man as principal js a bar to an indictment 
againſt him as acceſſory before the fact. He 
has ſubmitted ſome ingenious doubts, but 


concludes with ſaying; that they are private 


doubts of his own; and, in the next page, 
he mentions a caſe where the law was wrong 
in his opinion: yet the legiſlature was oblig- 
ed to interpoſe; as where the principal ſtood 
mute, the acceſſory could not be tried. This 
was remedied by 1 An eſs, 2. c. 9. Eng. and 
Fofter ſays that in diſcuſſing theſe points he is 
getting out of his ſphere. So that it appears 
he was directing his doubts to the legiſlature, 
not to the court. Wherever there is a doubt 
the court will incline in favour of the priſon- 
er. Blachſtone (4 Com. ch. 16), treating of 
burglary, puts a caſe, wherein there was a 
difference of opinion between Bacon and Hale. 
Bacon thought that if a man entered into an 
| houſe without breaking, committed a felony, 
and then broke out, it was burglary. Hale 
| mou otherwiſe. It was not held burglary 
till 
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till 12 An. ch. 7. interpoſed. The next au- 


— thority is Hawkins, and he ſtates himſelf, that 


The King 
- i 


it is holden in many books of good authority, that 
the acquittal of a man as principal is a good bar 
of a ſubſequent proſecution againſt him as ac- 


ceſſory before the fact. He cites. 2 E. 3. fol. 


26. pl. 14. Fitz, ab. Coron. 150. Hale's 
Sum. 244. and Kelynge 25, 26. Hawkins 
underſtood theſe old caſes to have been of ac- 


ceſſories before the: fact. He cites: two caſes 


_ againſt it, Dalis, 14, pl, 2—Reiiw, 10%. 
The latter has nothing to do with this queſ- 
tion. The queſtion there is, when two are 
. appealed. as principals, and a third as acceſ- 


ſory to them, whether he ſhall be arraigned 


aſter only one of the principals is attainted, 


or muſt wait till both are attainted.. To te 
paſſage in Dal. 14. there is no cale annexed, 


but it is mentioned “ alſo they ſaid if there 


be indictee as principal, and he be found 
guilty as acceſſory, it is void.“ It does not 


appear that it was not as acceſſory after the 


fact. The next authority ſtated by the ſoli- 


-citor general, was Hale. In vol. 1. 656. he 


lays it down expreſsly, that an acquittal of a 
man as principal is a bar to an indictment 
againſt him as acceſſory before the fact. This 


he lays down deciſively as his oon opinion. 


In vol. 2. he ſays, It is held, &c.'* that is, 


it is held by all the courts. The next autho- 


rity is A-lyng, 25, 26. à book univerſally. ap- 


proved of, and ſanctioned by Lord Holt, its 
editor, who bas put a quere to every thing 
in it which he had a doubt upon. Hyde, 
. Bridgeman, Twiſden, and Tyrrell were the 
- judges with Ke/yng. He ſtates 27 K fix. pl. 10. 
d 8 H. 5. 6, 7. as the ground of their 


opnion, 
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opinion, that an acquittal. of a man as princi- 
pal was a bar to an indictment againſt him as 
acceflory before the fact. The former was 
before . R. ſitting at Kingston. In the lat- 
ter it was held that upon an indictment againſt 
a man as principal, evidence that he coun- 
ſelled is ſufficient, and therefore if he be af- 
terwards indicted as acceſſory before, he 


ſhall haye judgment to go quit. 2 E. by 


'+ So it appears from the title of the caſes of that year. 
The caſe \ifelf was thus One who had been acquitted 
as principal in a felony, was indicted for receiving a man 
that had been outlawed far that ſame felony; and notwith- 
ſtanding the acquittal, he was put to anſwer this indiQ- 
ment, pur ceo” ſays the book, ue fer la primer ac- 
"quitance i! re fuil arquite forſque des choſes que poient eſte 
acceſſou le jour que le felonie ce fiſi et nom pas des cines que 

aviendront puis, becauſe by the acquittal he was ac- 
quitted cply of Whatever might have been acceflprial the 
day the felony was committed, and not of what ſhould 
happen afterwards. SHI 


3 


* 9 Hen. F. fol. 6. 7. The words referred to are 


« Hank. (a) Si un home ſoit arreigne come acceſſorie, et 
foit aequite del principal, il awvera' judgement dialer quite, 
car, e converſo, i un ſoit appel quil occrſt un home, et trove 
= que un auter luy occiſt per ſon counſel i] ſerra pendus, et 
nt appiert bien fil ſoit acquite del principal, que il eſt acquite 
del accefſorie — Cheyne () — Home endite daver counſell, ou 
force, ceo ad eſte dit ley, pur ceo que fil ſoit eide ou coun/ell* 
al robberie, donques il eſt culpable de robberie, mes il eft auter 
icy de.receitment, pur ceo que il luy poit receiver nient conuſant 
C ee 


(a) Hank. i. e. William Hankford made chief juſtice 
of B. R. 1 Hen. 5. A. D. 1414. He had been made a 
judge of C. B. 21 Hen, 3. A. D. 1398. Viae Dugdale's 
Chronica Series. 1 


(5) Cheyne, William, made a judge of B. R. A. D. 
1416. 3 Hen, 5, Dug. Chron. Ser. 
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1788. 26. pl. 14. was decided in'B. R. The in- 
— — ditment was found at a commiſſion” of 
n Trailbaſton, del aſſent et lenvoie, that is, the 


ſending or procuring. . The indicment, 
though that is not mentioned, muſt be taken 
to have been removed into B. R. where 
Serope was chief juſtice. The very next caſe 
to it appears to have been commenced in 
Trailbaſton, and removed into B. R. Staun- 
Jorde 105. grounds himſelf upon Bra#on who 
lays it down-that in the time of H 3. the law 
was ſo. In 2 Inft, 182. Coke cites Bracton for 
this poſition, Vulnus, fortia et præceptum gene- 
rant unicum factum. It is not controverted 
that the law has been ſo from H. 3. except in 
a blind note of a caſe in 8 E. 2. which is not 
in the year books, and clearly is not law. 
As to what is ſaid, that the judges altered 
the law with reſpect to principals in the ſe- 
cond degree; I ſay they did not alter the law, 
but the made of proceeding: and Fofter ſays, 
that where life is affected, the old diſtinction 
remains; as where acts of parliament take 
away clergy, and ſay nothing of aiders and 
abetters. Whilſt the old principle, Voluntas 
reputatur pro facto, remained, the adviſer 
might be found guilty upon an indictment 
againſt him for the fact. Though that prin- 
ciple was aboliſhed, the conſequence of it 
might remain. So till ſtat. W. 3. a poſthum- 
ous child could not take under a limitation of 
a contingent remainder, though the feudal 
principles upon which that doQrine' was 
grounded had been aboliſhed. No caſe has 
been decided to the contrary fince Fofter ex- 
refled his doubts. Comynt, 4 Dig. tit. ju/tices. 
T. 3. recogniſes the law to be, that a man ac- 
NS. quitted 
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quitted as principal cannot be indicted as ac- 


4288. 


ceſſory before the fact. That book 1s not to — | 


be conſidered as a mere compilation. The 
queſtion now remains, whether the crime of 
murder is altered by the ſtatute; and if it — 
_ whether-the Iame principles which would 
vern the caſe at common law, muſt not lit 
ern it, upon the "ſtatute ? ? The remedy 


provided by the ſtatute only takes away the 


benefit of clergy, The King v. Dwyer. Gilb. 
Eg. Rep. 267. In Regina v. Wh iftler 7 Mod. 
129. 2 Lord Ray. 842, Holt recogniſes the 
diſtinction between acts of patliament which 
operate upon the offender, and not upon the 
offence, and thoſe which do operate upon the 
offence. The words of 10 H. 7. c. 21. be 
deemed traitor,. &c. &c. ate tantamount to 
the words, without benefit of clergy.“ 
For the ſtat. de clero gives all offences other 
than treaſons touching the king, the benefit 


of clergy; and there is no other way of tak- | 


ing away clergy; but by the expreſs words 
without benefit of clergy ;*” or by words 
fmnilitudinary, as here, —t berefore | ſay, that 
10 H, 7, ch. 21, operates upon the offender, 
not upon the offence itſelf, I his diſtinction 
is ſupported by Rex v. Page and Harwood, 
Aleyn, 42, Styles, 86, Rex v. Evans and 
Finth,” Gre. Car. 473; and Fofter'358; ſays 
this diſtinction may be thought nice, yet it 
is countenanced by great authority. If an act 
of parliament create a new offence, not only 
the indic ment for it muſt bring the fact 
charged within the deſcription of the act; 
but the party indicted cannot be convicted of 
105 e Cilence.. Contra formam ftatuti 
| s > N hay cannot 
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cannot there be diſpenſed with. In Rex v. 


Ce Page and Harwood, it Was held that they | 


might have been found guiliy as at comma 
lau though indicted upon the ſtatute and 
ſtabbing, becauſe the ſtatute did.not alter the 
nature ot the offence. If 0 H. 5. altered the 
offence of mur qer, and made it a new ſpeci- 
fic offence, the indictee could not be found 
guilty of any other offence, than that new 
and Ipecific offence created by the act. Has the 
ſtatute been conſtrued to give all the conſe- 
quences of treaſon at common law? No; 
*till 10 Car. 1. /eſs. 2. ch. 19, an acceſſory 
in one county to a murder committed in ano- 
ther, was not triable. In treaſon a priſoner 
ſtanding mute is deemed convicted, 2 Hawk. 
ch. 30. /g. 1: Hale P. C. 317, and yet ſo late- 
ly as in the preſent reign, it was thought ne- 
ceſſary to paſs an act, (1g and 14 Geo, 3. ch. 
16. 1% making ſtanding mute in caſes of 
murder, equivalent to conviction-On the 
isch ef -Newember, 1642, a bill was bro 
into parliament to explain the ſtatute of H. 
7. and one of the doubts was, whether the 
receiver of a murderer was liable to the pe 
| nalties of treaſon. The bill was 3 in 
to inflict the penalties of treaſon. on ſuch re- 
ceiver; but it was rejected becauſe, 1 ok | 
ſume, the. legiſlature did not think proper to 
ini him wo! SEG ann Wy Curia. The 
Vino THRIESY 4 - en 


2 


— Mr. Ry ene eite 45 ese = . and 
1 0 doey not appear from the j Jour nals of-the houſe of com- 
mons that parliament was fitting at the time here mention- 
ed. % appears from them that a bill to explain the ſtat. 
TOW; 2. received a firſt reading on the 24th, and a ſecond 


on 
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unneceſſary; that the caſe came under the 


former act.) The doubt could not ariſe, if 
the ſtatute operated on the offence itſelf.— 
But, whether murder be treaſon or felony, 
the ſame rules and benefits in pleading muſt 
be allowed to an acceſſory in treaſon, as to 
one in felony. Thete is no doubt that in 


treaſon all are principals; but, fays Foſter 


341, it is a matter of great importance that 
the rule be rightly underſtood; that is, with 
thoſe limitations which ſound ſenſe and com- 
mon equity require. For caſes have fre- 
quently happened, where an offender, in the 
final iſſue of the proſecution may be conſider- 
ed as a principal in treaſon, and yet, during 
the intermediate ſteps towards his conviction, 
he ought, from a principle of natural juſtice, 
to be conſidered merely as in the nature of 
an acceſſory before or after the fact, other- 


wiſe the abſurdity might follow that he might 
be convicted, and the principal on whoſe 


guilt his offence muſt depend, may be ac- 
quitted. 1 Hale P. C. 615-2 Halt P. C. 223. 
That this is ſo held now in England appears 
from the laſt edition of Hawkins P. C. b. 2. 
ch. 29. / 2. 1. The indictment for procur- 
ing a murder, againſt George Robert Fitz- 
gerald, was the firſt of the kind that ever was 
preferred in Ireland, t and I hope that this 
on the 27th of November, 16 34» when it was ordered 
that it ſhould not be engrofled. fr appears alſo, that a 
ſimilar bill was rejected on the 17th of June, 16413 but 
it does not appear in what point it was intended to explain 
ine ſtatute, nor why the bill was rejectec. | 

+ The Attorney General ſaid he believed it was. 
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1788. will be the laſt. From the enacting of the 


— 
The King 


r., 


10 H. 7. till that time, no man had the en- 
terpize to give a conſtruction to that act which 
neither: the legiſlature intended it to have, 


nor courts of juſtice ever applied to it. There 


are many ſtatutes, which after creating a fe- 
lony, go on, and ſay, that thoſe who counſel, 
&c. ſhall be deemed felons; and yet it never 
was thought that they were guilty of a ſub- 


ſtantive offence. Stat. 4 & 5 P. & M. ch. 4. 


Eng. takes away the benefit of clergy from 
acceſſories to murder before the fact; and 
yet, after that ſtatute, in Lord-Sanchar's oaſe 
9 Co. it was held that he could not be tried 
till the principal had been convicted. It is 
ſaid that the words, or, of the ſaid malice, 


provoke, ſtir, or procure?” are in the diſjunc- 


tive. I ſay they are put-ſynonimouſly, and 
are to be conſtrued copulatively, and acceſſo- 


rially, ** Compaſling or imagining” in the 
ſtatute of treaſons, are conſtrued ſynonimouſ- 
Iy. 4 Blac. Com. ch. 6.— n the preſent caſe, 
inſtead of demurring the attorney general 
ought to have replied. Hale, 2 vol. P. C. 
240, ſays that pleas in bar of the indictment 
of felony or treaſon are of two kinds, firſt, 


ſuch as are purely matters of record, as par- 
dons; ſecondly, ſuch: as are mixt, partly 


conſiſting of matters of record, partly of 


matters of fact; of this ſort is the plea of au- 


ter fois acquit; which conſiſts of two kinds of 


matters: firſt, matter of record, namely, the 
former indictment and acquittal; ſecondly, 
matter of fact; namely, that the priſoner is 
the ſame perſon that was acquitted; and that 
the fact is the ſame, of which he was acquit- 
ted, and whereof he is now indicted. And 

| in 
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in page 243 he fays, the matter of fact of 1788. 


the plea conſiſts in the averment that he is the 


ſame perſon ; and that the felony whereof he 
was acquitted is the ſame whereof he is in- 
dicted ; which is iſſuable, and the king's attor- 


ney may take ifſue upon it or confeſs it. 
Here it is averred in' the plea that in is the 
ſame murder and treaſon ; and on this the 


attorney general ought to have taken iſſue 


inſtead of demurring to the plea. : 
Bradſtreet. J.—Suppoſe that the priſoner 
had pleaded to this indictment an acquittal 


on an indictment for a robbery; how is 
that to be taken advantage of? Is it not - 


by demurrer ? 


This caſe was further argued the ſame day s 


by Mr. C. O'Hara for the priſoner, but I was 
not preſent, V. | | * 
Mr. Bioſſet for the priſoner—T he ſolicitor 
general has grounded himſelf on the poſition, 
that by the common law, an acquittal of mur- 
der does not acquit the priſoner of being ac- 


ceſſory before the fac; and 8 E. 2. was cit- 


ed to ſupport it. But that is a ſhort note, 
without any caſe, and unſupported by any au- 
thority; and it is not one authority or dictum 
that makes law; but a current of authorities. 


It is ſaid that Staunf. 105. in laying down the 


law to be as we contend it is, pins himſelf 


upon Brafon, and yet that the law was con- 


trary after Bracton's time, as appears from 
that note, 8 E. 2. But Szaunf. does not re- 
ly merely on Bracton, but ſays what the 
law is, and then adds, and herewith agrees 
Bracton.“ It is certain that from 2 FE. 3. 
down to Lord Hale's time, the law was taken 
to be as we contend for. The caſe P. 2 E. 


3. fol. 


8 
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3- fol. 26. pl. 14. aided in Titz. ab. Coren. 
fol. 251. pl. 150 is the oldeſt authority. Spel- 
man, ſpeaking of the commithon of Trailbaſtan 
calls 1 it dc acerrima inguiſitio; ne dicam, perſe- 
cutio. This ſhews that the benignity of the 
law towards an acceflory mult have been very 
great to make them lay down the law as it is 
there delivered. The word que, which occurs 
there, muſt be conſtrued %.“ To con- 
ſtrue it otherwiſe would make the court talk 
nonſenſe. 27 Af/iz. fol. 1 34. pl. 10. abridged 
Bro. ab. Coron. pl. 105. and in Fitz. ab. Coron. 
pl. 200, was of an acceſſory after the fact; 

and the reaſon given for his being put to an- 
ſwer, is that upon the indictment againſt 
him as principal, he was acquitted only of 
ſuch acceſſorial matters as exiſted at the time 
of the commiſſion of the felony, and not of 
ſuch as happened afterwards, and the receipt 
was not then in %. Staunford is ſaid 


Faſter himſelf to have been the cleareſt and 


beſt writer on crown law before Hale, and he 
is greatly commended for his learning. and 
accuracy by Reeves, Hiſt. Eng. Law, 4 vol. 
569. He lays it down exprelsly that acquit- 
tal of a man as principal, diſcharges him of 
the offence of being acceſſory before the fact, 
for, ſays he, they are in a manner one of- 
fence, although done at different times; for 
when the felony is committed by reaſon of the 
commandment, the commander in ſuch caſes 
is party to the principal fact, but ſo is not he 
that is acceſſory after the commiſſion of the 
felony; and herewith agrees Bratton, who 
ſays that ** Tortia + et CG ſunt quaſe 8 

quela 


Fert a, the being preſent, aiding, and abetting. Vide Fofter 348. 
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_ fafti principalis, et ita conj uncta facto 7 
connexa, ut a facto non ſeparentur; quia vul- 
nus fortia et præceptum generant unicum fac- 
tum; nec efſet vulnus forte niſi praceptum præ- 
cefhſſet''—"Vhen he ſtarts an objeQion. Per- 
haps, ſays he, it will be ſaid that though in 
Bracton's time fortia was only an accident, 
yet now it is the principal fact; and ſo is pre- 
ceptum, if he who gave it was preſent at the 
commiſſion of the felony when he gave it; 
and thence it will be concluded, that the 
caſes are not alike. But to that I anſwer, 
fays he, that it makes no difference in the 
reaſon, ſince he is privy to the fact in one 
caſe as well as in the other; of which fact he 
is acquitted, and by conſequence of every 
thing that cauſed the fact. Thus the an. 
tient authorities are all to one purpoſe from 
E. 3. down to one not yet cited, viz. Pulton 
de Pace Regis 177. pl. 38. Speaking of prin- 
cipals and acceſſories, he ſays, acquittal of a 
man as principal, diſcharges him of bein 
acceſſory before the fact, and cites Bracton an nd 
Staunford.—Now I ſhall ſtate the authorities, 
in their order, from the reſtoration to the pre- 
ſent time. Kelyng 25, 26, has been already 
cited. It is of great authority. 1 Hale P. C. 
626, is a declaration of the poſitive opinion of 
Hale, without reſerve. This is admitted. 
His expreſſion 2 v. 244. © As it is held” 
does not contradict what he had ſaid before; 
and it means only that it was ſo held by 
others; as well as by Hale himſelf. Hazokins, 
though he diſputes our poſition, is evidence 
againſt himſelf; for he ſays, that it has been 
ſo held by many of good authority. Black- 


None 


. 
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1788. one ſeems. rather to incline to our poſition. 
＋ Hawkins was laborious, but not always cor- 
| 3 rect. In his chapter of perjury, he ſays, that 

Foy. writings of a public nature only are the ſub- 

| ject of an indictment, contrary. to the caſe of 
The King v. Hayet, 2 Stra. 843.—(Brad- 
ſtreet, J. — In his chapter on rape, he differs 
from Hale, and is clearly wrong. Bennett, 
J.— In Barker and Omichund 1 At. Lord 
Hardwicke only ſays that he was a laborious 

man. Lord Earitfort — His book is a uſeful 
repertory, not a deciſive authority, Adding- 
ton, upon the penal ſtatutes, page 1, ſays, if 

one be acquitted as principal, he is acquitted 
as acceſſory before the fact, but not after. 
Though he is not a lawyer, yet he muſt, from 
his office, have been very well acquainted 
with the law in this reſpect, and have known 
of any determination the other way, if there 
had been one. Now, conſidering this caſe 
with reſpect to the effect the ſtatute has upon 
murder, I contend that whether the offence, 
in the ultimate reſult of your opinions, be 
conſidered as treaſon or felony, the procurer 
being ſtill either acceſſory or in the nature of 
an acceſſory, the acquittal of him as princi- 
pal is a bar to a proſecution againſt him for 
the acceſſorial offence. The ſtatute 10 H, 7, 
like all others made on the ſpur of the times, 
is not to be favoured, but reſtrained. No 
penal ſtatute is to be extended by equity. 
Two thirds of the kingdom were then in a 
ſtate of barbarity, and, as the ſtatute recites, 
murder was univerſal. From the enacting of 

it to the preſent time the offence of the in- 
dictee has been held ſometimes murder; ſome- 
times 
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times manſlaughter ; ſometimes homicide * 
defendendo. If the offence were clearly treaſon, 
that could not be ſo. Treaſon does not com- 
prehend manſlaughter, &c.—But, even ſup- 
poling that murder were treaſon, yet the 
courſe of proceeding is firſt againſt him thar 
actually committed the very fact, that is the 
killing with malice prepenſe, 1 Hale, P/. 613. 
and Foſter lays down the like, and takes notice 
that Hale has a chapter on principal and ac- 


ceſſory in treaſon, though ſtrictly ſpeaking | 


they all are principals. The ſolicitor General 
ſays that the words, or of the ſaid malice,” 

being put at the head of the ſecond branch of 
the ſtatute, make the offence of procuring, 
ſtirring up, &c. a diſtin& ſubſtantive of- 
fence ; and alſo, that the word * or,” runs 
through that clauſe, and therefore that the 
mere ſtirring up to murder, is a diſtin, in- 
dependent offence. But the words, or of 
the ſame malice,” do not imply that the legiſ- 
lature intended to make that a diſtin& ſubſtan- 
tive offence, which in its nature mult be acceſ- 
ſorial; and the words in the latter part of the 
ſentence, are all ſynonimous, like “ compals 
or imagine“ the king's death in 25 E. 3. 

To ſhew that they are ſynonimous—was there 
ever an inſtance of a /tirrer. up to a murder 
which was not committed, being indicted 
upon this ſtatute? The ſame applies to the 


word © provoke ;*” © procure,” indeed implies | 


an act done in conſequence; and ſo the judges 
in The King v. Fitzgerald held that if none of 
thoſe charged with the killing, were proved 
guilty, Fitzgerald could not be found guilty ; 
10 that the idea of procuring, being a ſub- 
ſtantive offence muſt vaniſh. ' A ſubſtantive 
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offence is that which has an exiſtence of its 


_-—— own, not depending on any prior or ſubſe- 


4 
Foy. 


The For quent offence—As to the words, Be deemed 


traitor, attainted of high treaſon; likewiſe as 
it ſhould extend to our ſovereign lord's per- 


fon, ang to his royal majeſty,” they are but 
_ fimilitudinary. It is as if the legiſlature had 


ſaid to the offender, you ſhall ſuffer as if you 
had been attainted for compaſſing or imagin- 
ing the death of the king; but we do not ſay 
that a crime which depends on a ſubſequent 
fact, ſhall be the ſame as a crime which ter- 
himntes in the intention,“ as has been con- 
tended on the other ſide. A great objection 
made to the doctrine we contend for, is, that 
if acquittal of a man as principal, acquits him 
of being acceſſory before the fact, it ought to 
be held correlatively, that an acquittal of a 
man as acceffary, ought to bar an indictment 
againſt him as principal. But that does not 
hold. One acquitted of murder, is acquitted 
of all malice precedent ; but acquittal of in- 
dictee as acceſſary, acquits him only of the 
malice, not of the fact; and. he may, not- 
withſtanding, be found guilty of manſlaughter 
or homicide /e defendendo.—Again, it is 
faid, in objection to our poſition, that evi- 
dence of the acceflorial offence before the fact, 
is not ſufficient to convict an indictee as prin- 
cipal. J admit that the practice has been, that 
where ſuch evidence only has occurred, 
judges have directed an acquittal. But that 
has paſſed ſub ſlentio. The counſel for the 
priſoner would not diſpute it. The attorney 
general ſeldom attends at aſſizes. Humanity 
prevents others from objecting, and probably 
would prevent him. From the ſame reaſon 
counterpleas 
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* 


counterpleas to prevent a ſecond allowance of 1788. 
clergy are ſeldom uſed*. It is no where 


ruled that ſuch evidence is not ſufficient to 
convict, but it has been held that it is fr. A 
ſecond proſecution againſt a man, as accel- 
ſory, is not to be favoured; for it 1s.the 
laches of the proſecutor, not to have enquired 
into the facts of the caſe.—A man acquitted 
of the murder of A. could not afterwards be 
tried on an indictment on the ſhooting act; 
ſhooting being only a particular mode of 
killing; and he being acquitted of the mur- 
der, 1s acquitted of all the modes of killing ; 
{o the offence of an acceſſory before the fact 
of murder, is only a mode of committing the 
deed. Now, thirdly, to conſider the effect 
of the demurrer. I contend that it admits the 
identity of the offences, which is averred by 
the plea ; for being a general demurrer with- 
out any proteſtation, it admits all matters that 
are well pleaded, not only ſimple facts, but 
ſuch as are compounded of law and fact to- 
gether. It cannot be ſaid that there is no in- 
{tance of a proteſtation inacriminalcaſe, In Co. 
Ent. Burgh againſt Holdcroft in appeal, from 53 
to 56, there is a ſpecial plea of auterfois acquit, 
andademurrerto it headed with aproteſtation. 
A proteſtation, Lord Coke, in the ancient quaint 
language, calls “ an excluſion of a conclu- 
ſion.” Blacktone 3 Cam. ch. 20. ſays it is to 
avoid any implied admiſſion of a fact, which 
cannot with propriety or ſafety be poſitively 
affirmed or denied, and thereby the party in- 
terpoſes an oblique allegation or denial of 


See inſtances of ſuch counterpleas, Zach's Caſes 284. $47. 
409, 410, 
+ 8 H. «. fol. 6, 7. before cited, 
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ſome fact, & c. Facts compounded of ſubor- 


5 dinate facts, or compounded of law and fact 


The King 
againſt 


Foy. 


together, may make one point, and may be 
pleaded as one. 1 Bur. 316. Robinſon v. 
Kaley. in treſpaſs defendant claimed a right 
of common; and it was held, that both the 
property and levancy and couchancy together, 


made but one defence, and might be both tra- 


verſed. Suppoſe we had pleaded that it was 
one and the ſame faF; the demurrer would 
have held; for the fact now charged, is not the 
ſame that was charged before ; but the aver- 
ment is, that it is the ſame treaſon, death and 
murder. Hale, 2 Pl. 241, treating of ſpecial 
pleas in bar, ſays that the plea of auterfois 
acquit conſiſts of two kinds of matters, iſt 
matter of record, 2dly matter of fact; name- 
ly, that the priſoner is the ſame perſon that 
was acquitted, and that the faQ”? (i. e. the of- 
tence) © is the ſame of whichhe was acquitted, 
and whereof he is now indicted.” In page 
243 he ſays, the matter of fact of his plea, 
conſiſts in his averment that he is the ſame 
perſon, and that the felony whereof he was 
acquitted, is the ſame whereof he is indicted, 
which is iſuable, and the king's attorney may 
take iſſue upon it, or confeſs it. In p. 255, 
he lays down that the averment, that it is the 
fame offence, is neceſſary, and alſo that the 
averments are iſſuable.—If ſo, the attorney 
general ought to have taken iſſue upon our 
averment, and not having done ſo, but de- 
murred generally, he has confeſſed the aver- 
ments, and therefore the priſoner is entitled 
to judgment. Upon the whole, I ſubmit, 
that whether this caſe be conſidered as'at com- 
mon law, or under the ſtatute ; or with re- 


ſpect 
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ſpect to the effect of the form of the demur- 
rer, applied to the principle of the plea of 


auterfois acquit, judgment ought to be for the 
priſoner. 


The Attorney General, for the Crown. — 
I did expect that Mr. Bigſſet would have en- 


deavoured to anſwer the arguments uſed by 
the counſel on his own ſide, (Mr. Stanley,) 


on whoſe principles I rely. So much has 


been ſaid on the ſubject of principal and ac- 
ceſſory in felony, that I cannot diſmiſs it with- 
out obſervation ; but the preſeut caſe does 
not turn upon it. The caſes cited by Mr. 
Stanley, of Page and Harwobd, and finch 
and Evans ſhew this offence now charged, to 
be a diſtin& ſubſtantive offence, of which the 
offender muſt, (if at all) be indicted on the 
ſecond branch of the ſtatute 3 and if it be not 
as a diſtin& ſubſtantive offence, ſo indictable, 
no man can be convicted as acceſſory to a 
murder in this kingdom. I muſt however 
obſerve, that I think a further reviſion of the 
law relating to murder, is abſolutely neceſ- 
ſary.—The principle of the plea of auterfois 
acquit is, that a man's life is not to be brought 


twice into danger for one and the ſame of- 


fence. 4 Co. 40 a. 454. and 47; and there- 
fore, where on the firſt indictment, he could 
not have been convicted of the offence 
charged, he never ſhall be allowed to plead 
auterfois acquit ; inſtances of which are, where 
the former indictment was defective, or where 
an appeal was brought by a perſon not war- 
ranted to bring it, &c.— This is plain com- 
mon ſenſe; and when gentlemen are driven 
to refinements verging to abſurdity, they can- 


not ſpeak the common law of England, which 
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is the perfection of human reaſon. Can it be 


LC» pretended that a man indicted as principal, 


The Kin 
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Foy, 


5 could be convicted upon evidence only 


proving him to have been acceſſory before 
the fact? never; and for this reaſon ; that 
he mult have notice by the indictment, of 


what he is to defend himſelf againſt. There- 
fore it is nonſenſe to ſay, that indictee as 


principal has been indicted as acceſſory before 
the fact. Their offences are different, ſup- 
ported by different evidence, and charged by 
different indictments. In alis. 14 pl. 2. there 


is the opinion given of three judges, Browne, 


Bromeley and Portman, that © it a man be 
indicted for petit treaſon, felony or murder, 
and on not guilty pleaded, the jury find him 
guilty as acceſſory, and thew how; the ver- 
dict is void; becauſe it is of another thing 
than that wherewith they were charged; for 
they were charged only to enquire of the 
principal offence,“ and therefore indictee as 
principal cannot be found guilty as acceſſory, 
for the offences are different. There is the 
lame doctrine preciſely in Keiltvay 107“. 
In the King v. Atkyns, 2 State T. 792, he was 
given in charge both upon an indicment 
againſt him as principal, and allo upon one 
againſt 


* Keil. 107. It is ſaid arguendo by Kelle, a man 
may be both principal and acceſſory in one appeal; as if a 
man command anoiner to kill a man, ard afterwards to- 


gether with him commit the felony ; in this cale, he who 
gave the command is principal; in as niuch 25 he was party 
to the act; and he is acceſſory by vivirg the command; 
and in this caſe, if he be ara = inctpal, ard be 
found not guilty; yer if the « th be found guilty, he thall 
be arraigned afterwards as oc e WE iv he puts his 
life in jeopardy twice in o dilercnt things, 
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man may be appealed as principal, and alſo - 


as acceſſory in the ſame appeal. 7 H. 4. 27. T 


It follows that he may be indicted as principal 
and alfo as acceſſory. See on what the con- 


he King 
avant 


Foy. 


trary doctrine is ſupported. 2 E. 3. One 


Golde was indicted del aſſent et de lenvoie, as 


principal ſeiſor. It is impoſſible to ſay from 


the caſe, whether he was indicted as acceſſory 
before or at the fact; if the latter, clearly the 
doctrine of that caſe is founded; for the 
fame evidence would convict. Scorb ſays he 
he was acquitted before as principal fei/or. 
Scrope ſays that all that follows from that, is, 
that he did not kill the man, but it does not 
follow that he was not-aiding and aſſenting; 
afterwards Scrope changing his word calls it 
envoy. In the very next fol, (T. 2 E. 3. fol. 27. 
pl. 17.) Scropedecides that the pardon of the 
principal before attainder, was no bar to an 
indictment againſt the acceſſory; which clear- 
ly is not law; yet the determination of that 


man, and ſuch an unintelligible caſe, is to fix 


the law contrary to the opinion of Fer, &c. 
The caſe in Kelyng is nonſenſe. There it is 
faid, that an acceſſory before the fact, is quo- 
dammodo principal, and yet that acquittal of a 
man as acceſſory before the fact, is not plead- 
able to an indictment againſt him as principal; 
which is nonſenſe, unleſs the converſe holds. 
I contend that the offences are different, to 


be charged by different indictments, and ſup- 


ported by different evidence. I cannot ac- 
count for the dicta on the ſubject, (for there 
is no deciſion in the point but that in 2 E. 3.) 
but from their confounding acceſſories before, 
with acceſſories at the fack. The dictum 
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in Kelyng refers to 2 E. 3. and ſo do all the 
ſubſequent dicta by writers; ſo that they all 
reſt on that ſingle caſe. The doubts there- 
fore expreſſed by Toer and Hawkins, appear 
to be well founded. Murder is one offence, 
and procuring a murder is another offence, 
1 And. 195. 1 Hale Pl. 625, &c. Hawkins 


| ſays, that the only foundation that could be 


for the diflum is, that on evidence ſhewing 
the priſoner only acceſſory before the fact, he 
could be convicted upon an indictment againſt 
him as principal ; which he certainly cannot. 
So unleſs the offences of acceſſory before the 
fact, and of the principal be the ſame: the 
ſame indictment applicable to either, and ſup- 
portable by the ſame evidence, there is no 
principle in common law or common ſenſe, 
for the plea of auterfois acquit in ſuch caſe. 
But in this kingdom, the queſtion ſtands on 
different grounds from what it does in Eng- 
land ; for, by the ſtatute, procuring a mur- 
der is made a diſtin& offence ; and the pro- 
curer of a murder is no otherwiſe indictable, 
than upon the ſecond branch of the ſtatute. 


Murder was clergyable at common law. The 


Engliſh tat. 23. H. 8. ch. 1. was the firſt that 
oulted it of clergy; ſo that it is is only by 
virtue of 10 H. 7. c. 21. that we convict 
capitally tor murder, either principal or ac- 
ceſſory. As the ſtatute is penned, if pro- 
curers were not named, they wauld not be 
indictable as acceſſories at all. They could 
not be indicted as acceſſories to a felony, for 
the crime is made treaſon; and it is decided, 
that ſtatutes excluding principals from clergy, 
do not exclude acceſſories unleſs named, nor 
dice verſa, 11 Co. 29. Poulter's caſe. 1 And. 


195. 
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195- Dy. 99. pl. 59. 183. pl. 59. 2 Hawk. 
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pl. c. 33. K 26. 2 Hale P. C. 335, 336,.— The 


rule ſtated by Fo/ter, 335, &c. is, that where a 
ſtatute ſays, that if a man ſhall do ſa and ſo, 
he ſhall ſuffer death as a felon ; there aiders 
and abettors are not included, unleſs they arc 
named; otherwiſe where the ſpecific offence 
itſelf is deſcribed. See how this applies to 
10 H. 7. c. 21,. If any perſon or perſons, 
&c. of malice prepenſed do flea, &c. he ſhall 
be deemed traitor, &c.'? So that it applies 
only to the man who commits the fact. Ac- 
cording to this rule, under this ſtatute, aiders 


and abettors muſt be indicted as principals. 


and not otherwiſe; that is, they cannot be 
indicted under the ſtatute as aiders and abet- 
tors. Yet here the indictment pleaded, is for 
aiding and abetting ; and if aiders and abet- 
ters are not indictable under the ſtatute, the 
indictment pleaded is bad and not pleadable. 
Page and Harwood, (Aleyn. 43. Styles, 86.) 
were preſent aiding and abetting one who 
made the thruſt, yet had their clergy. This 
caſe is commented on by Teſter 355. The 
words of the ſtatute of Fac. are © where an 

man ſhall ſtab or thrult,“ he ſhall be ouſted 
of clergy; and the conſtruction held was, 
that aiders and abettors are not indictable un- 
der this act. The other caſe to this point, is 
that of the King v. Finch and Evans. Cro. 
Car. 473. There, the penalty being enacted 
againſt the perſon, aiders and abettors were 
held not to be included, becauſe not named; 
a fortiori, this holds in cafe of acceſſories; 
who are not principals i in any degree. There- 
fore unleſs they were named in this ſtatute; 
pens you indict them * this branch of 
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all; for you cannot indict them as acceffories 


to felony ; and under the ſtatute you cannot 
indict them, but as they are mentioned there- 
in. The inference I draw is, that if there 
were not this branch of the ſtatute, making 
the procurer of a murder a principal offender, 
he could not be indicted at all as an acceſſory 
before the fact. In Plotod. 97. b. there is a 
caſe upon the ſtatute of præmunire, of a pro- 
curer put upon his trial in the firſt inſtance ; 
which ſhews his to be a diſtinctoffence created 
by the ſtatute. It is not neceſſary to contro- 
vert that ſtirring up to flay or murder, is not 
a capital offence unleſs death follows; though 
it might be contended that it was ; for the 
words are in the disjunctive. It is ſaid that 
the words © likewiſe as it ſhould extend, &c. 
&c. were inſerted in order to ouſt clergy ; 
high treaſon never had clergy, and it would 
be ſtrange that they ſhould draw that conſe- 
quence with them, and none other. It has 
been argued that the demurrer admits the very 
thing that the priſoner wants; for it is ſaid, 
that it is averred that the treaſon death and 
murder, are the ſame as thoſe charged in the 
former indictment, and that this is admitted 
by the demurrer. To this I anſwer, that an 
ayerment againſt what appears on the face of 
the record matters not; and were an iſſue 
taken, and a verdi& found thereon, it would 
be a jeofail and void, as appears by 11 H. 6. 
fol. 42. Suppole the acquittal pleaded, had 
been on an indictment for petty larceny, and 
this were averred to be the ſame treaſon, death 
and murder! 


On 
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On Friday the zoth of May, 1788, judg- 
ment was unanimouſly given, for the priſoner, 
Lord Farlsfort, after ſtating the pleadings. — 
The generalqueſtion made for the courtby theſe 
pleadings is, whether the treaſon, death and 
murder in the two indictments, (that is, that 
on which he was acquitted, and that on which 
he is now arraigned,) be in point of law ſub- 
ſtantially the ſame or different : or, in other 
words, more abſtractedly, Whether an ac- 
quittal of murder upon an indictment, under 


the ſtatute of 10 Hen. 7. cap. 21, againſt a 


principal, preſent aiding and abetting, be a 


good plea in bar to an indictment, under the 


ſame ſtatute, for procuring, ſtirring up, and 
provoking the ſame murder to be com- 
mitted. 

The gentlemen in ſupport of the proſecution 
and of the demurrer, maintain that the plea 


of auterfois acquit is not a good bar, upon 


two points or general poſitions. Firſt, they 
inſiſt that under this ſtatute, the provoking; 
ſtirring up and procuring a murder to be 
committed, is a diſtinct, ſubſtantive, different 


treaſon from ſleeing or "murdering ; ; and, ſe- 
condly, they inſiſt that, if the priſoner is to be 


confidered as in nature of an acceſſory before 
the fa&, at common law, the rule of law is not 
a found one, which declares that the acquitral 
of a man as principal in felony, ſhall be a 
good plea in bar of an indictment againſt 
him, as acceflory before the fact, for the ſame 
matter or tranſaction. As arguments by 
analogy ſerve in genęral to illuſtrate only, and 
ſeldom prove any thing; let me take up 
the words of the ſtatute upon which both in- 
dictments are grounded, and ſee what the in- 
tention, 
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1788. tention, meaning and operation of that ſta- 
> tute is, and has been conſtrued to be for 
The King near three hundred years, that it has had its 


againſt 
Foy, 


effects in this kingdom. The words of the 
act are, That, foraſmuch as there hath been 
univerſal murder by malice prepenſed, uſed 
and had in this land by divers perſons, with- 
out fear or due puniſhment had, it is enacted, 
that if any perſon or perſons, whatſoever eſtate 
degree or condition he or they be of, of malice 
prepenſe do flee or murder, or of ſaid malice 
provoke, ſtir, or procure any other perſon or 
perſons, to flee or murder any of the king's 
ſubjeas within this land of Ireland, bedeemed 
traitor attainted of haute treaſon ; likewiſe as 
it ſhould extend to our ſovereign lord's per- 
ſon, and to his royal majeſty; and that the 
chief lords have their eſcheats and forfeitures 
of all manors, lands, tenements, rents, ſer- 
vices, with their appurtenances; any act to 
the contrary notwithſtanding.” Let it be 
remembered, that it is admitted that the pre- 
ſent occaſion has furniſhed the firſt inſtance 
of an indictment upon this clauſe of the ſta- 
rute, ſince its commencement, though mur- 
der was then recited to be univerſal, and 
though the procurers are expreſsly claſſed in 
the ſame degree of guilt with the {layers or 
perpretrators of the fact. So much has been 
ſaid, and written, and publiſhed upon this 
ſubject lately, and it has become a matter of 
ſuch expeQation, that, (to uſe the words of 
Lord Chief Juſtice Treby,) J cannot excuſe 
myſelt from going ſomewhat at large into it, 
though 1 own it does not ſtrike me as a queſ- 
tion, equal in difficulty to its novelty and im- 
portance. But before I go into the conſidera- 

tion 
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tion of the queſtion, I would throw out of it, 

what does not belong to it. It has nothing 
to do with what 1s vulgarly called a ſtate or 
prerogative proſecution. *It is, in the true 
conſtitutional ſenſe of the word, a ſtate pro- 
ſecution ; where the principal law ſervants of 
the ſtate are employed, as the moſt effective 
guardians of the lives and liberties of the 
king's ſubjects, to preferve them againſt the 
tyranny, the treachery, and. wickedneſs of 
the blackeſt and bloodieſt miſcreants of the 
human race, and by endeavouring to make 
diſtinguiſhed and ſalutary examples, (to uſe 
the words of the ſtatute,) teach men of all 
eſtates, degrees and conditions, that they are 
equally certain of due puniſhment, when the 

act contrary to the laws of God and the king. 

—The ſtatute appears to me manifeſtly to 
have done three things: 1ſt. It conſtitutes 


murder high treaſon, in the ſlayer or perpe- 


trptor. 2dly, It, by expreſs words, makes 
the provoker, ſtirrer or procurer of a mur- 
der, equally guilty of high treaſon, when the 
murder 1s or ſhall have been aQually com- 
mitted. g3dly, It denominates the ſpecies of 
treaſon, by which the crime of murder ſhall 


be puniſhed ; viz. it ſhall be puniſhed as high 


treaſon againſt the king's perſon and his royal 
majeſty, in order to deprive the perſons found 
guilty, of the benelit of clergy, which other- 
wiſe under the ſtatute de Clero. 25 E. 3. they 
would be intitled. But it is ſaid by ſome of 
the gentlemen concerned for the priſoner, that 
murder is not made high treaſon quoad cri- 
men, but quoad panam only. I early in the 
debate, aſked if there had been any caſe or 
tradition, in which that diſtinction could be 


traced; 
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1788. traced ; and no ſuch could be produced; and 
— — if the matter is conſidered for a moment, the 


The King 


againſt 
Foy. 


diſtinction will appear nonſenſe. The legiſ- 
lature have but one way of making a crime 
treaſon 3 which is, by annexing the puniſn- 
ment, the judgment and penal incidents of 
high treafon to it. Piracy was once high 
treaſon; houſe-burning is high treaſon; a 
great variety of crimes were made high treaſon 
by many ſtatutes, from 25 E. 3. to Elizabeth's 
reign, how? by annexing the puniſhment 
and judgment of treaſon 'to thoſe offences ; 


for, in themſelves, they have nothing in com- 


mon with high treaſon, according to the com- 
mon law idea of it; and the ſame wards are 
uſed in a multiplicity of ſtatutes both Engliſh 
and Iriſh, that this dae has uſed. Some: 
times the thing forbidden is conſtituted high 
treaſon ; ſometimes the perſon committing is 
conſtituted a traitor ; ſometimes his puniſh- 
ment alone is mentioncd, as to what he ſhall 
ſuffer, and that ſtamps the fact committed, 
with all the conſequences of high treaſon ; ſo 
that the crime is deſcribed by its legal conſe- 

uences. Add to this the legiſlative ſanction 
given to this conſtruction, by the ſtatute of 9 
An. cap. 4. Iriſh. which is a parliamentary opi- 


nion that murder is made high treaſon. This 


poſition cannot be proved more clearly by ar- 
gument or authorities, than by Mr. Whjze/tone 
in his reading on this ſtatute, and the ſtatutes 
cited therein. The words © ſhall be deemed”. 
mean ** ſhall be, or conſtrued to be and eſteem- 
ed ſo.“ The reſervation of the eſcheats tb the 
lords, by making the exception, proves the 
rule. To adopt a contrary conſtruction would 
lead to numberleſs abſurdities. The puniſh- 
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ment denominates the offence jult as poſitive 
laws ſhall or have claſſed it. But it is ſaid - 
that this act has made the offence of the 
procurer a diftin& ſubſtantive treaſon. In 
ſupport of this poſition, the argument is ſin- 
gularly unfortunate ; for it is, that by making 
the procuring and ſlaying the ſame offence 
in guilt and puniſhment, it has made them 
different. But it will be neceſſary to examine 
this cloſer, becauſe the whole of the argument 
againſt rhe plea turns upon it, ſo far as the ſta- 
tute governs the queſtion, Now, not only 
the words of the ſtatute, and the formation 
of the ſentence, but the very indictment, and 
the nature of human conduct, actions and 
events, all overthrow this poſition, viz. that 
the procurer and the perpetrator, are perſons 
guilty of diſtinct, independent, ſubſtantially 
different offences. The formation of the 
ſentence in the act, marks its meaning gram- 
matically, viz. If any perſon ſlee or murder, 
provoke, ſtir, or procure any other perſon, 
they are mere words of enumeration, col- 
lecting all the claſſes of men, that are to be the 
objects equally of puniſhment ; and the para- 
graph cloſes upon them all equally. Again ; 
gentlemen who contend that they make dif- 
ferent branches, to form different offences, 
prove too much ; for then, according to their 
own reaſonings and admiſſions, provoking be- 
ing circumſtantially different from procuring, 
and a different effort and exertion of the hu- 
man mind; an acquittal for provoking or 
/tirring, would be no bar to an indictment for 
procuring; and ſo vice verſa; which would 
fritter away this univerſal principle of the 
criminal law of England and Ireland to a de- 

| luſive 
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luſive ſhadow ; the ſtrongeſt ſhield the ſubje& 
has, that he cannot be twice put in peril for 
the ſame crime. But next, it is ſaid to be a 
different and independent ſubſtantive treaſon. 
That it is the ſame kind of treaſon is too plain 
to be argued. When murder was felony, 
procuring or provoking to that felony was 
acceſſorial to the principal in that identical 
offence: The ſtatute advancing the acceſſory 
in guilt and puniſhment, equal to the perpe- 
trator, by making them all principals, brings 
them nearer, if not makes them the ſame.— 
But the nature of human conduct in the per- 
petration of offences, will not admit of their 
being different and diſtin; for wherever the 
crime of one man, depends upon the act and 
crime of another, in the unalterable nature 
of things, that dependence or connection 
forms an acceſſorial relation, that can no 
more be deſtroyed, than the inevitable con- 
nection between cauſe and effect. No mur- 
der; no procurer.— The indictment in this 
caſe, clearly ſhews the dependence and con- 
nection, for it charges two things; that Foy 
procured Craig to murder, and that Craig did 
murder. The defence upon Not Guilty, 
would meet thoſe facts; that Craig did not 
murder Hipſon, or, if he did, that Foy did 
not procure Craig to kill Hipſon. It is one 
and the fame death ; one and the ſame mur- 
der; the ſame tranſaQtion ; the ſame puniſh- 
ment; mentioned by the act to be the ſame 
guilt and offence. The difference is only in 
the part which the perpetrator and procurer 
take toward effectuating the ſame event; 
viz. the ſame death. Thus I think that thoſe 
who contend that the procuring is not acceſ- 
ſorial, 
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ſorial, muſt admit that the ſtatute has made 
procurementof amurder when committed, and C 
the act of billing the /ame offence, But why 
add thoſe words? 1 think they are no more 
than expreſ/io corum qua tacite inſunt, and only 
ex majori cauteld. Procurers were before 
the ſtatute acceſſories before the fact; and by 
making the crime of murder high treaſon, it 
makes them all principals; and here the no- 
velty of this indictment, \ furniſhes a ſtrong 
argument that for three hundred years they 
were thought. ſo: that period of time pro- 
ducing no indictment upon this part of the 
ſtatute, as for a different ſubſtantive offence. 
Dum tacet, &amat. But the Solicitor Ge- 
neral, relying 1 more upon the other point, viz. 
that the plea was not to be allowed to an ac- 
ceſſory, or one in nature of an acceſſory, 
boldly denies the authority of the rule, and 
attacks its ſoundneſs. Now, if ever there 
was a rule fortified by great authority, it is, 
that a man acquitted as principal, may plead 
that acquittal to an indictment againſt him as 
acceſſory before the fat. The only two au- 
thors who doubt the juſtice of it, viz. Hefter 
and Hawkins, ſubmit to it as ſettled. Its an- 


tiquity is traced to the reign of Edward III. 


and the caſe cited from the year book as fur- 
niſhing a reaſon inconſiſtent with the deter- 
mination, is manifeſtly made nonſenſe by a 
miitake in tranſlating. The true meaning of 
the word is %“ a man may be tried 
twice for the ſame offence, we diſcharge 
you;“ but it is tranſlated * hat; which diſ- 
graces the judgment. The principle is how- 

{ ever 


* See Byr's French Dictionary. o. Ed. 


593 
1788. 


The Kiog 


againſt 
Foy. 


394 


CASES DETERMINED IN THE 


1788. ever ſubmitted to, through the whole hif- 
> tory of the criminal law; by lord Hale 


The King 
againſl 
Foy. 


thrice, that he conſidered the ſubject; by 
Kelyng and all the judges, in a ſanguinary 
reign; adopted by lord Holt: affirmed by 


Staunford, and approved of by all the abridg- 
ers, from judge Fitzherbert to lord chief baron 


Comyns inclufive.' This univerſal and valuable 
principle of the penal law of England, that a 
man fhall not be twice tried, and in jeopardy 
for the ſame ſubſtantial offence, is the belt 
protection to the ſubject, intruſted in its con- 
ſtruction to the judges, and cannot be too 
jealouſly watched, or too anxiouſly guarded ; 
otherwiſe it may happen that by nice verbal 
diſtinctions and circumſtantial differences, the 
firſt trial for the ſame ſubſtantial-crime, would 
be only a dangerous rehearſal to a ſecond or 


a third, which muſt be fatal to the priſoner ; 


the great object of our criminal law being to 
prevent an innocent man from ſuffering, ra- 
ther than puniſh the guilty, upon the molt 
diſtant poſſibility of his innocence. That ob- 
ſervation of lord Hale, apparently. more hu- 
mane than juſt, has formed the genius and 
charaCteriitic of our criminal law, that ninety 
nine guilty had better eſcape, than one inno- 
cent man ſuffer. We are all agreed that the 
plea ought to be allowed. T8 
Henn J.—The queſtion here is, whether 
the commiſſion of a murder, and the procure- 


ment of it be not the ſame offence? I en- 


tirely think that they are ſubſtantially one and 
the fame offence ;. upon this principle, that a 


per ſon procuring a fact to be done, ſhall in 


contemplation of law be conſidered as having 
equally committed the fact. 1 Hale P. C. 238. 
| and 
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and upon this ground it has been determined, 


that a proci f a treaſon ma indicted 
procurer o may be The Kg 


generally for committing the fact; as if one 


procure another to counterfeit the great ſeal, 


he may be indicted generally for having coun- 
terfeited it, and evidence of the procurement 


will ſupport the indictment. 12 Co. 82. 1 


Hale, P. C. 238. If this then be clearly the law, 


does not this inference neceſſarily follow, that 


Foy upon the indictment for the murder, 
might have been found guilty upon evidence 
of his having procured the murder. If fo, is 
it not equally a neceflary conſequence, that 
by his being acquitted of having committed 
the murder, he is impliedly acquitted of hav- 
ing procured the murder, and therefore not 
to be again tried for the ſame offence. The 
ſtatute confirms this by placing the perpetra- 
tor and procurer of a murder in the ſame pre- 
dicament, and conſidering them as guilty of 
the fame offence.— I bende I am of opinion 
that the plea ought to be allowed. 

Sir Samuel Bradſtreet. J.— This point came 
before me at the ſummer aſſizes for the coun- 
ty of Mayo, two years ago. I had then little 


preparation upon the ſubject, and was at firſt 


againſt the plea; but upon conſideration and 
argument I changed my opinion. I have 
been gratified in my wiſh that the queſtion 
ſhould 'be brought before the court and ar- 
gued; and I have now no doubt remaining 
upon it.— The priſoner is indicted for pro- 
curing the murder of Hipſon, and he pleads 
an acquittal upon an indictment for aiding 
and abetting; and to this plea the Attorney 
General demurs.—l ſhall conſider this caſe, 
lirſt, as at common law; ſecondly, upon 
| 81 2 N 
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the ſtatute 10 H. 7. c. 21.—Firſt, conſidering 


L——— it at common law,—the law is ſettled and ad- 
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mitted, even by thoſe who ſeem to doubt the 
reaſon upon which the authorities are founded, 
that if a man be indicted as principal in felony 
and acquitted, he may plead thar acquittal, 
in bar to an indictment againſt him as acceſ- 
{ory before the fact. In this caſe Foy was ac- 
quitted of aiding and abetting, which at this 
day makes a man a principal, though former- 
ly it made him only an acceſſory at the fact. 
The firſt authority in the books on the ſubject 
is Brafton, who wrote in the later part of the 
reign of Hen. 3. His words fol. 139, are 
* Portia et praceptum ſunt quaſi ſequela facti 
principalis, et ita conjuncta facto et connexa, 
ut a facto non ſeparentur, quia vulnus, fortia 
et praceptum generant unicum factum. Non 
Met vulnus forte niſi adfuiſſet fortia ; nec vulnus 
aut fortia niſi præceptum præcęſſiſſet.“ Fortia 
is explained by Fo/ter (348) to mean aiding 
and abetting at the fact, and it is now con- 
ſidered in that light. The next is Feta lib. x. 
cap. 23. fol. 23. Homicidium eſt hominis oc- 
ciſia ab homine nequiter facta; et poteſt quis 
corporaliter occidi facto et lingud ; fatto, juſti- 
tia, neceſſitate, caſu et voluntate ; lingud, pre- 
cepto, conſilio, defenſione.“ This book was 
written after the 13th of Edward I. and not 
much later. The next authority is Titz. Co- 
ron. pl. 424, the Iter caſe in the 8th year of 
Edo. II. Nota quod quis poteſt acquietart 
pro morte alicujus per patriam, et hoc non ob- 
tante, ex indictamento vel ſectd alicujus de 
auxilio, abbelto, vel procuramento, potęſt ſuſpen- 
dt pro morte ejuſdem, ut patet de occiſionè Hen- 
Tici Giſors de London, ad ſectam mulieris ſug, 
&c. 
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mini. If thoſe words mean acceſſories at the 
fact, that caſe cannot be law. The next au- 
thority is the year book, T. 2. E. 3. pl. 14. fol. 
26, 27. John Golde, &c. &c. The word que 
there means %%.“ This caſe is ill abridged 
by Fitzherbert. He lays it down as deter- 
mined there that the envoyer could not even 
be arraigned as acceſſory; but the caſe does 
not warrant that. Melius gt petere fontes quam 
ſectari rivulos. The next authority is 27 E. 
3 pl. 10. Lib. affiz. fol. 134, abridged by 
Fitz herbert Coron. pl. 200. and by Brooke, 
Coron. pl. 105. There a man indicted as 
principal in felony and found not guilty, was 
afterwards indicted for receiving the felon. 
his was the caſe of an acceſſory after the 
fact; but I mention it, becauſe it allows the 
principle, that the acquittal of a man as prin- 


cipal acquits him of all things concomitant and 


antecedent to the fact; and the reaſon given 
there for diſallowing the plea of the former 
acquittal, is ſtrongly in favour of the pri- 


| ſoner; viz, The receipt was not in % at the 


time of the commiſſion of the felony. In the 
year book, H. 8 Hen. 5 fol. 6 and 7. Hank- 
ford, Chief Juſtice, lays down that an acquit- 
tal of a man as principal, is a bar to a ſubſe- 
quent proſecution for being acceſſory before 
the fact, on the ſuppoſition that a man may 
be found guilty as principal, upon evidence 
proving him acceſſory before the fact. I do 
not know of any actual deciſion againſt this 
opinion of Hankford, Hale indeed ſays it can 
hardly be denied that ſuch evidence is not ſut- 
fictent.—Cheyne, another judge, gives another 
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Lw——— robbery is guilty of the robbery. So it leaves 
| 9 that ſtill not a decided caſe. The next is 
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Staunford. lib. 2. ch. 36. fol. 105, which is 
an authority in point. The Solicitor General 
ſaid that Staunford ſeemed to reſt on Bracton 


only. But he does cite others and goes on, 


* and with this agrees Brafon, The next 
authority is Crompton's Juſtice, (which I take 
to be a new and enlarged edition of Fitzher- 


bert's Juſtice) page 33. B.— The next is Pul- 


ton de Pace Regis 177. pl. 31.—“ If a man is 
indicted as acceſſory before the fact, an ac- 
quittal of him as principal might be pleaded 


in bar.” The next authority is the Compleat 


Juſtice, by Richard Chamberlaine, (of which 
there are ſeveral editions,) page 4.— The next 
is a book of recetved authority, Trials per 
pais, 2 vol. 592. A man acquitted as prin- 
cipal cannot be arraigned as acceſſory; but 
if acquitted as acceſſory, he may be arraigned 
as principal, Kelyng recognizes the law to 
be ſo, 25, 26. So likewiſe does the Common 
and Statute Law of England, by W. J. bar- 
riſter at law, pages 4, 5.—The next autho- 
rity is Hale, in three places. Hawkins is the 
next. He has made ſome doubts, without - 
examining the books. Keilway 107 and 
Dalis. 14, are the books that ſeemed to create 
the doubt. But that in Keiko. is not this 
caſe ; all that relates to this queſtion is ſaid 
there arguendo, and not to the point. In Da- 
liſon, the queſtion was, whether a verdict find- 
ing a man acceſſory, on an indictment againſt 
him as principal was good; and it was held 
that it was not. But the caſe does not ſay 
whether evidence ſhewing him acceſſory, was 

| ſufficient 
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| ſufficient to ſupport the indictment, or not. 
The next authority is Blackftone in the 4th 
vol. of his commentaries, which is conſidered 
the weakeſt part of that work. The next 1s a 
repertory. Viner's ab. tit. Acceſſory, p. 121, 
He lays it down ſo, and ſo does Comyns, (4 
Com. Dig. tit. Fuſtices. T. 3.) a great autho- 
rity ! Hargrave in his notes on Co. Lit. paſſes 
great encomiums on Comyns. Comyns takes 
it to be ſettled, that if a man be indicted as 
principal and acquitted, he cannot be after- 
wards indicted as acceſſory before the fact; 
and yet now, upon a doubt expreſſed by Fo/- 
ter, we are to unſettle the law! Though it 
were not founded in reaſon, it is law, and 
that is enough for us. The next is Bolton's 
Duty of a Juſtice of Peace. Bolton was Chief 
Baron in this kingdom, In part 2, 52. he 
lays down the ſame principle; and Addington, 


on the penal ſtatutes, p. 1. lays down the ſame. 


There is alſo a deciſion of a learned ſerjeant, 


(Wood) in the caſe of The King v. Dogherty. 


I believe he well conſidered the point, and 
went dawn prepared. As to the caſe of At- 
kyns 2 St. 1. 792. He was tried for com- 
manding, counſelling and abetting, and alſo 
for harbouring, comforting and maintaining; 
and there was another indictment againſt him 
as principal. He was arraigned on, and 
pleaded to that againſt him as acceſſory firſt. 
He was not then acquitted of any thing; ſo 
could not plead his acquittal.— lf this plea be 
allowed, it is objected that evidence barely 
proving a man to be an acceſſory before the 
fact, ought to convict him on his trial on an 
indictment charging him as principal; but 
that ſuch evidence is not admitted to have that 

effect, 
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effect. As to this: there is no ſolemn deci- 


— — fion determining that ſuch evidence is not 


The King 
aguinſs 
OY. 


ſuffieient to convict in ſuch a caſe, and I own 
I ſhould have great doubts upon that point, 
were it to come before me. If indeed a man 
were charged as principal, and the principal 


had not been. convicted or outlawed, and the 


perſon indicted turned out to be only acceſ- 
ſory before the fact, I think that evidence 
would not be ſufficient. But fuppoſe the 
principal had been convicted or outlawed, or 
were then on his trial; and another were on 
his trial for being preſent aiding and abetting, 
and it appeared that he was acceflory before 
the fact, there I ſhould have great doubts 
whether that evidence would not ſupport the 
indictment. I do not know of any decided 
caſe againſt it; and the opinion of Ch. J. 
Hankford before mentioned ſeems otherwiſe. 

Secondly : Suppoſe the offence were trea- 
fon under the act; fee whether it makes any 
variation. Though in high treaſon all are 
principals in the final end and iſſue of the pro- 
ſecution, yet the principal in the ſecond de- 
gree, that is, he who adviſes or procures ano- 


ther to commit any other ſpecies of treaſon, 


except againſt the perſon of the king under 
the firſt clauſe in 25 E. 3, is merely an acceſ- 
ſorial offender; and in mere acceſſorial and 
derivative treaſons, the very fame equitable 
rules and principles prevail, and the ſame be- 
nefit of pleading is to be allowed, that is ap- 
plicable to the cafe of acceflory in felony, 1 
Hale P. C. ch. 22. Feſter 3 Diſc. ch. 1. ſ. 1. Sup- 
pole the words procure, provoke, ſtir, had their 
common acceptation ; thoſe charged with pro- 
curing, &c. are acceſſories; and on this * 
able 
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able principle are intitled to the ſame benefit 1788. 
as acceſſories in felony. If murder were a ———— 


treaſon in the intermediate ſtage, the jury 
could not find one indicted for murder guilty 
of a ſubordinate crime. My lord Earlsfort 
has ſtrongly ſhewn that procurement can only 


be a relative, derivative offence, which de- 


pends on the fact of another. 

An objection has been made to the demur- 
rer. Ido not think that it has weight. The 
demurrer only admits fas; but as to of- 
fence; as far as that includes the legal nature 
of the crime, it is not admitted; as far as it 
includes facts, the demurrer does admit it. 

A caſe which happened in this kingdom 
furniſhes two rules, It was the caſe of The 
King v. Mulligan and Standrin, above thirty 
years ago. Mulligan and Standrin were in- 
_ dicted for murder. Mulligan had inſtigated 
Standrin who was indicted for the actual mur- 
der; Mulligan for aiding and abetting, Stan- 
drin was found guilty of manſlaughter : Mul- 
ligan, of murder. There evidence of pro- 
curing was admitted to ſupport the indict- 
ment againſt one as principal. Next the caſe 


ſhews that the procurer cannot be a ſubſtan- 


tive offender; for Mulligan was pardoned; 
becauſe his offence was connected with the 
occiſion by the principal, which was only 
man/laughter. This caſe is not reported; and 
I only mention it to ſhew that it was the 
practice to indict procurers as principals. 

I would add a few words on the caſe relied 
on by the Attorney General, to ſhew that the 
itatute operated only on the perſon, and not 
on the offence; and ſo aiders and abettors 
are not within it; and therefore that Foy's 
| life 
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life was not in jeopardy on the former trial, 
The caſe is that of Page and Harwood, on the 
ſtatute of ſtabbing; a caſe of ſound law. It 
was there reſolved that- aiders and abettors 
are not. within that ſtatute. The words in 
10 Hen. 7. ch. 21. are © flee” and murder.“ 
Murder is a legal word, An aider and abet- 
ter of a murder, is in the eye of the law a 
murderer, and does not come within; that 
caſe. Stab 18 not a legal word. One who 
does not give the ſtroke, is not a ſtabber. It 
this ſtatute 10 Hen. 7, contained only the 
word es; that not being a legal technical 
word, it might come within that caſe. Teer, 
with regard to ſtatutes taking away clergy, 
page 355, &c. mentions that caſe, and allo 
that of Finch and Evans, upon the {tatute 
againſt ſtealing in dwelling houſes, and ſays, 
the reaſon why. aiders and abettors are not 
held to be oulted of clergy by thoſe ſtatutes, 
3s, that the ſtatutes were very penal, and tq 
be taken literally and ſtrictly; aiders and 
abettors are not named or. deſcribed, and 
therefore could not be brought within the 
ſtatutes. But then he goes on—“ "The con- 
ſtruction which hath been conſtantly put upon 
the ſtatutes ouſting clergy in murder, rob- 
bery, rape and burglary hath been different. 
Aiders and abettors preſent have been always 
ouſted, and J admit they ought to be ſo. But 
theſe caſes widely differ from the former. In 
thoſe aiders and abettors are not once named, 
nor are they deſcribed by any terms import- 
ing that the legiſlature intended to ouſt 
them. In the others, the legiſlature hath 
made uſe of terms, which at the time of mak- 
ing the acts, and long before, were well 
known 
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known to include them. By theſe ſtatutes 1788. . 
clergy is taken away from the ſeveral Hence, „kß e 2 
deſcribed by legal. technical terms of well hs wg 
known ſignification, murder, robbery, rape Foy. 
and burglary.” — Upon the whole I am of 
opinion that there ought to be judgment for 


the priſoner. . | RY _— 

Bennett J. I concur, Let the priſoner ga 

quit, ; | / 

| | Friday 6th | 

EvsTact againſt PurRcer. & al Executors 9 2 
of PurRceL. Exchequer. against 


4 Purcel. 
N covenant for not repairing and deliver- ED 
ing up in good repair, at the expiration of x rhe Ons 
the term, certain premiſes which had been teverſion, he 
demiſed to the teſtator, the plaintiff derived need not ſtile 
his title as heir to the grantee of the reverſion, himſelfeither 
To the declaration the defendant demurred W 4 
ſpecially; aſſigning for cauſe, that though nee. * 4 
the plaintiff has ſhewn himſelf heir of the aſ- | | 
ſignee, he has not called himſelf aſſignee, or IM | 
heir of the aſſignee. | ; 
This was argued on the 12th of November 
1787, (abſente Telverton, Ch. B.) by Mr. 
Downes and the Recorder for the defendants ; 
and by Mr. M. Smith and Mr. Boyde for the 
plaintiff, —It was again argued on the 6th of 
June 1788, by the Recorder for the defen- 
dants, and by Mr. M. Smith for the plaintiff. 
For the defendants. —Where an action is 


brought upon a contract, by a perſon not a 
| | party 
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1788. party to it, but intitleing himſelf by matter 
- uubſequent, he ought to ſtile himſelf accord- 


Euſtace 


againſt 
Purcel. 


ing to the character he ſues in. It is ſo of 
heirs, executors or adminiſtrators. Such an 
one; plaintiff, muſt not only ſhew himſelf to 


be ſuch, but muſt alſo call himſelf fo. So 


aſſignees of bankrupts, Evans & al. v. Mann, 
Cowp. 569.—In White v. Euer. Cro, Eliz. 
823. in arreſt of judgment, in covenant, it 
was objected that though the plaintiff ſued as 
aſſignee, yet he did not name himſelf fo. 
Fenner J. held it a ſubſtantial objection. The 
other three judges held it but matter of form. 
We admit that it is only form; but our de- 
murrer being ſpecial, intitles us to the benefit 
of the objection. It is of conſequence to the 
court, that antient forms ſhould be adhered 


to, where adhering to them can do no harm, 


and may be of ſervice, The title of the declara- 
tion immediately informs the judge, of the na- 
ture of the action. This objection certainly 
is more material than that of the want of 


pledges in a declaration, which is a good 


cauſe of ſpecial demurrer + ; ſo is any variance 
| from 


+ Star. 4 & 5 Ann. ch. 16 Eng.—6 Ann. ch. 10 Iri/h. 
enaQs, ** that no advantage ſhall be taken for default of 
entering pledges upon any bill or declaration, &c. except 
the ſame thall be ſpecially ſhewn for cauſe of demurrer.” 
Yer in Read v. Brookman. 3 Term Rep. B. R. 157. Lord 
Kenyon ſays © that he remembered hearing a demurrer at- 
tempred to be argued, becauſe the names of J. Doe and 
R. Roe were not added to the declaration as pledges to pro- 
ſecute, in ſupport of which it was ſaid, that in all the old 
books of entries there was no precedent to be found with- 
out them ; bur the court overruled the demurrer, ſaying 
that it ceaſed to be law when pledges ceaſed to be matter 
of ſubſtance.” It ſeems difficult to account for that ob- 


jection's, 
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from the uſual form. Aſſignee of the rever- 1788. 
ſion ought to be called ſo, and ſo are all te 
precedents, Lutw. 48 1. Vidian 117. An heir W 
who ſues on a grant or covenant to his anceſ- . 
tor and his heirs muſt be named heir, 5 
Comyns Dig. Pleader 2 E. 1.—2 Mod. Ent. 
39.—Fidian 133. —Pleader's Aſiſt. 37 5.— 

Lib. - Placs ig, Feanch. 11% 123. 7 
Richardjon's Prac. 506. : 

Tor the plaintiff. —The only caſe cited to ſup- 
port the objection, is that in Cro. Elix. where 
the deciſion was that the objection was not a 
ſubſtantive one. Three judges indeed ſaid 
arguendo, that it was but matter of form. But. 
they did not decide that it was ſo. The caſe 
of executors and adminiſtrators who ſue in 
auter droit, is diſtinct in principle from this. 
An aſſignee does not ſue in auter droit, but in 
his own right and for his own benefit. We Y 
admit that there are many precedents, as 
ſtated on the other ſide ; but there are many 
that are otherwiſe, which were not objected 
to on that account. In Aſburſt and Strange v. 
Mingar, Lilly's Ent. 135. 2Show. 133. 2 Jones 
144. the plaintiffs did not ſtile themſelves aſ- 
ſignees, but ſhewed it. Lilly's Ent. 132. 
Covenant by ſurviving deviſee not intitled ſo. 
Clift's Ent. 225. 229. Debt by aſſignee of 
the reverſion. 2 Mod. Ent. 192. by deviſee 
of grantee of the reverſion. 2 Inſcruc. Cler. 
326. a ſimilar caſe, —Cro. Fac. 240, it is ſul- 

5 ficient 


jection's being attempted to be argued, if made on a gene- | 

ral demurrer ; in which caſe the ſtatute would be an im- L 
mediate anſwer to it; and if it was made upon a ſpecial 

demurrer, the ſtatute ſeems to recogniſe its {ufhciency. 

Vide 2 Mils. 142, 143. 1 Vi. 226. Hlarawicie cat. 

300. Dublin Ed. 315. Lon, Ed. 
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1788. ficient to ſhew an aſſignment, though plaintiff 
does not intitle himſelf aſſignee. | 


Euſtace 


againſt 
Purcel. 


(Upon the firſt argument an objection was 
made, which was abandoned on the ſecond ; 
viz. that the plaintiff had ,not alledged, that 
the leſſee or the executors had notice of 


the aſſignment, and therefore the court 


would intend that they had no notice. The 
leſſee might have performed the covenant to 
the leſſor, or ſatisfied him and got a releafe. 
The aſſignment was not a matter lying equal- 
ly in the knowledge of both parties; there- 
fore notice ought to be alledged. Hard. 42. 
8 Co. 92. and 5 Co. Mallory's caſe, were allo 
cited. —It was anſwered, that if ſuch aver- 


ment were neceflary, it could only be ſo, 


where the performance of the covenant was 
perſonal to the leſſor or his aſſigns, as the pay- 
ment of rent. Here the covenant was to re- 
pair the houſe in a ſpecific manner. Be the 
reverſion in whom it might, the houſe was to 
be repaired. It is averred that it never was 
repaired. It is very different from the caſe of 
rent, which the leſſee might have paid to the 
leſſor after aſſignment, but even there the 
want of notice ought to come by way of 
lea .) | | 3 
s Telverton. Ch. B. If the objection were a 
good one, the plaintiff in ſuch caſes muſt in- 
title himfelf fo as to ſuit every ſtep of the de- 
raignment of his title. Since it is admitted 
that this is only a matter of form, and the pre- 
cedents are both ways, over- rule the de- 
murrer. . | 
Per Cur. Demurrer over-ruled. 


ReBrcca 


so decided in Waits & a? v. Ognell. Cro. Fac, 192. 
Vide i Term, Rep. B. R. 385. 
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— 9g | 


REB RCA Shaw, Widow, again Richard Same day. 
| Shaw 
SHAW, Exchequer. - pid 
| Shaw. 
N Covenant for rent, the plaintiff de- A teſtan en- 
I clared that whereas by indenture made on tary guardian 
the 13th day of May 1772, between the ſaid 3 
Rebecca Sha by the name and deſcription of ine lane, 
Rebecca Shaw, widow of the late Charles Shaw for the mino- 
M. D. as guardian to the children Judith and rity. 
Rebecca Shaw, of the one part, and the de- 
fendant of the other part, the faid Rebecca 
Shaw did demiſe, ſet, and to farm let unto 
the ſaid Richard, his executors, &c. for and 
during the term, time, and ſpace of the minority 
of ſaid Fudith and Rebecca Shaw, from the 1ſt 
day of November then laſt paſt, at the annual 
rent of £.54, payable half yearly, on the iſt 
days of May and November ; that defendant 
covenanted to pay the rent as aforeſaid ; that 
by virtue of ſaid indenture, he entered on the 
ſaid 13th of May 1772, and was poſſeſſed; 
and from thence till the firſt day of May, 
1786, continued poſſeſſed by virtue of ſaid 
demiſe. The breach aſſigned was—that on 
the 1ſt of May 1786, £.783 of the yearly 
rent aforeſaid, for fourteen years and an half 
then ended on faid day, and during the mi- 
nority of the ſaid Judith and Rebecca Shaw, 
were in arrear and unpaid. — The defendant 
demurred generally. | ; 
Mr. J. Ball, for the defendant. —The leaſe 
was made by the plaintiff as guardian, there- 
fore it was of the minors lands : and ſhe mult 


alſo 


608 


1788, 


CASES DETERMINED IN THE 


alſo have made it as teſtamentary guardian; 


— — for ſhe claims fourteen years and an half's 


againſt 
Shaw, 


rent; whereas ſocage guardianſhip laſts only 
till the infant attain the age of fourteen. I 
ſhall make two poſitions. 1ſt, That a teſta- 
mentary guardian has no power to make a 
leaſe of the infant's lands, and therefore that 
this leaſe was void. 2dly, That the leaſe be- 
ing void, the covenant to pay the rent re- 
ſerved on it, is alſo-void. As to the firſt; 
the ſtatute * which gives a father a power to 
appoint a guardian, mentions only the cuſtody 
and tuition of the child or children, and e- 
nas that the guardian may take into his 
cuſtody, to the uſe of the child or children, 
the profits of the lands. So it gives him but 
a bare authority without any intereſt. It was 
fo determined 2 Wils. 129. 135, lefſee of Par- 
ry v. Hodgſon. There the court were clearly 
of opinion, that a teſtamentary guardian can- 
not make a leaſe of the infant's lands, and 
that a leaſe by him was abſolutely void. This 
was ſo decided after full argument, and time 
taken by the court to conſider. No caſe upon 
the ſubject has occurred ſince. 2d point: 
Where a leaſe is void, a covenant to pay the 
rent is void; for it runs with the land. Kn'pe 
v. Palmer. 2 Wils. 130, was an Action of co- 
venant by the committee of a lunatic for 
rent reſerved upon a leaſe made by the plain- 
tiff to the detendant. The leaſe was held 
void, and the covenant allo. The leaſe was 
void becauſe the committee had no intereſt in 
the 


14815 Car, 2 ch. 19. Irih.—12 Car, 2 chi. 24 
Engli/h. 
+ Vide ante, 361. French v. Langriſte & al. 
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the lands. That principle applies here; for - 1788. 
the guardian had nothing in the land for her -, 
own benefit. Serjeant Hervit (Lord Lifford) e 
argued there, that an action on the covenant KW 
lay, though the leaſe was void; and cited fome 
caſes ; but he was ſtopped by the chief jultice, 
who ſaid that thoſe caſes were of covenants 
collateral to the land, but that this ran with 
the land. Hut. 16. Drury v. Finch. Noy 26 
Cox v. Dawſon. 4 Co: Beverley's caſe thew 
that a committee of a lunatic cannot ſue, be- 
cauſe he has no intereſt in the land. It may 
be ſaid that this leaſe is by indenture, and 
therefore that we are eſtopped from making 
this obfection. But though perhaps we could . 
not plead nil  habuit in tenementis, yet we 
might plead non demifit, which would as ef- 
fectually traverſe the plaintiff's title, and, on 
the iſſue thercon, the point would ariſe at the 
trial. There is another reaſon why we are 
not-eſtopped : there is no eſtoppel where the 
verity appears on the fame record. Co. Lit: 
352. Here the truth appears on the declara- 
tion; therefore we are not eſtopped. 
Mr. V. Lloyd, contra.—A guardian in ſo- 
cage had power to make leaſes of the infants 
lands, till his age of fourteen years, 3 Com. 
Dig. Guardian, B. 4. 2 Roll. ab. 41. Cro. 
Jac. 98. It does not appear here, that the 
plaintiff was not guardian in ſocage. It is ar- 
gued that ſhe was teſtamentary guardian, 
from the demand being for fourteen years 
and an halfs rent; but guardianſhip in ſocage 
may ſubſiſt after the age of fourteen, if no 
other guardian be ready to ſucceed, Harg. 7. 
13. Co. Lit. 88. 5. In Vauz. 179, it was 
held that a teitamentary guardian has the ſame 
| It intereſt 
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1788. intereſt as a guardian in ſocage, and that their 
——— duties and power differ only in the modus ha. 


Shaw 
againſt 


Shaw, 


bendi. iſt as to the duration; 2dly as to the 
perſons by whom they may be held*. Since 
then a guardian in ſocage could make teaſes 
till the infant attained the age of fourteen, a a 
guardian under the ſtatute may make leaſes 
till the infant attain the age of twenty-one.— 
The caſe in Wilſon is a very looſe note, and 
from what is there mentioned, it appears not 
to be in point with the preſent, It was of a 
leaſe made by a guardian, to extend beyond 
the full age of the ward, and the queſtion 
aroſe upon its validity after that he had at- 
tained his full age: for Bathurſt J. is ſlated 
to have thought that the leaſe became void, 
when the minor became of age. Here the 
leate was only during the minority. In that 
caſe, alſo, it was held that a guardian by ſta- 
tute, 'till the infant was twenty-one, and a 
guardian in ſocage, *till he was fourteen years 


of age, had the fame intereſt, If we cannot 


recover in this manner, we are without re- 
lief. We cannot diſtrain, for the leaſe ex- 
pired in 1786; and in an action for uſe and 
occupation, we ſhould be defeated: by our 
deed. If the covenant be bad, it muſt be ſo, 
either becauſe it is a nudum pactum; or, 2dly, 
to do ſomething illegal; or, zdly, that it in- 
volves mutuality, and that the plaintiff *s part 
has not been performed. But the firſt is out 
of the caſe; this being a ſpecialty. 2dly, to 
pay rent certainly is not illegal; and, 3dly, 
the defendant has enjoyed the land: and 
though he had not, he would be bound by 

the 


* i, . SF. 
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the covenant. Monroe v. Lord Kerry. 1 


Gtx 
1788. 


Brown P. C. 334, is in point.—That wa 


covenant for rent againſt Monroe on a coven- 
ant in a freehold leaſe to commence in futuro; 
there was no averment of livery of ſeiſin, 
entry or enjoyment, ſo that no eſtate paſſed 
to him ; yet on the ground of there being an 
expreſs covenant, he was held liable. It is 
ſaid that the matter of avoidance of this leaſe 
appears on the declaration; ſo it did in that 
caſe. No inference can be drawn from 2 
Mils. 130. applicable to this caſe, for that was 
upon a deed poll, and not upon an inden- 


ture; the pleading in covenant differs from 


that in debt. In debt the demiſe is poſitively 


averred : in covenant it is only recited by 


way of inducement.— Were guardians unable 
to leaſe the lands of infants, it would be at- 
tended with loſs to the infants, and injury to 
the public. It cannot be expected that guar- 
dians themſelves ſhould be either capable or 


willing to till the lands; and if they cannot 
make leaſes, the lands muſt remain unten- _ 


anted and unprofitable. 


(This was further argued on the following 
day, 7th of June, when it was objected, for 


the defendant, that though a guardian might 
leaſe during the minority; yet the preſent 


leaſe appeared to have been made to extend _ 
beyond the minority of one of the infants ; for 


it was to laft during the minority of Judith 
and Rebecca, that is, as it was argued, till 
both of them fhould have attained their fult 
age. But the court over-ruled this, and gave 
judgment for the plaintiff; diſtinguiſhing this 
caſe from that in 2 Wils. 129. 135—and hold- 
ing that a teſtamentary guardian could make 

1 2 a leaſe 


haw 


againſt 
Shaw. 


24 


612, Cass DETERMINED IN, THE 


1788. a leaſe of the minors lands to wh r 


Yo the as für. —£ x F 


Tut Kix at the prolccbtien or Aldertnan 


Monday, gh JohN E shaw againſt RIcARD Gar- 


of June. FITH, Eſq; Sir John FRERE, Bart. and 


The King _Hengy Yarrow, Eq. E 5 Bench... 
Griffith. . 
Information HIS. Was an Information 88 2 10 


for ſpeaking I. on the 1th day of Ji, in the 27th 
. of the reign of our lord the King, divers 
— yp riotous perſons, and diſturbers of t © peace 
tempedus Pf ſaid. lord the 8757 to the number of 

words of a twelve and upwar ds, to the ſaid Henry Boyle 


juſtice of Carter unknown, at Merrion Street, in the 


e e pariſh of Saint Peter's and county, of the city 
bie office, in WW. 1 50 9 force and, Arann. id ene 
diſperſing routouſly, and unlawfu emple themlelves 
1 ; L — a to diſturb the —— of our laid lord 
queſtioning the King, to the terror of the peaceable ſub- 
e jects of our ſaid lord the King; and the faid 
by + aldfor 9 being ſo riotouſly, roptouſly, and un- 
obſtructing 7 aſſembled, as aforeſaid, John Ex- 
and hinder- ſha ſhaw, * . who was then and there one of the 


ing him from kae of, our fad 1250 the Kin a un aſſig ned 8 
C 


diſperſing p the peace with in the ſ Q unty, an 


h _-— 
n! alſo to. hear and determine Wy Wand 


the peace, felonies, &c, and who was then and. there pre- 
held ro be tent together with certain conſtables; of our 
too g nvral. {aid lord the King, within the pariſh, afore- 
475 he the ſaid Jahn Exfbaty, did then and 

there uſe his utmoſt endeavours to diſperſe 

. mo 
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the ſaid rioters, and to preſerve the peace of 
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our ſaid lord the King; nevertheleſs Richard yen, ben 


Grifith, Eſq. Henry Hatten, Eſq. and Sir John L 


he King 


again 


Freke, Bart. all of d the city of Dublin aforeſaid, Griffith, 


and each of them, well knowing the premiſes, 
but wilfully 'and maliciouſly intending the 
authority of the ſaid 7 ohn Ex/haw, as much 
as in them and each of them lay, to diminiſh, 

and him the ſaid John Exſhaw to bring in 
contempt, thenand there, certain opprobrious, 
malicious and contemptuous words of the ſaid 
Fohn Exſhaw, who was then and there a juſ- 
tice of our ſaid lord the King, as aforeſaid; 

and who was then and there acting as a jul⸗ 
tice of our ſaid lord the King, as aforeſaid, 

to keep the peace of our ſaid lord the King, 
as aforeſaid, did ſpeak, and with a loud voice 
did proclaim and publiſh; and the authority 
of the ſaid juſtice of our ſaid lord the King, 

to diſperſe the ſaid rioters ſo aſſembled as 
aforeſaid, did queſtion and deny; and *the 
faid R. G. H. H. and Sir J. F. and each of 
them, did then and there obſtruct, oppoſe, 
moleſt, and hinder the faid PFobn I gha co, 
who was then and there in the due execution 


of his ſaid office as aforeſaid, to preſerve the 
peace of our ſaid lord the King, and to dil- 


perſe the ſaid rioters and diſturbers of the 
peace of our ſaid lord the King, fo aſſembled 
as aforeſaid, to the evil example of all others 
in like caſes offending, and againſt the peace 
of our ſaid lord the King, his crown and dig- 


nity. Whereupon, &c. &c. To this infor- 


mation the defendants ſeverally pleaded, not 


' guilty. Upon the trial, at 1% privs before 
tord Earlsfort, the defendants Hatton and 
Freſe were acquitted ; but there was a verdict 

8a! inſt 


* 
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1788. againſt Grifith. After an unſucceſsful mo- 
tion for a new trial, a motion was made to 
The King arreſt the judgment, It was argued on the 
rr d, 5th and 7th of June, by Mr. Duquery, 
Griffih.* 3 5 7 : k 7 * 
Mr. Downes, Mr. M. Smith, and Mr. Curran 
for Mr. Griffith; and by the Attorney Ge- 
neral, Serjeant Hewit, the Hon. Mr. Butler, 
Mr. Egan and Mr. Beresford for the King. 
Por the defendant.— In every indictment, 
the charge ought to be fo 'certain, that iſt, 
the defendant may know what to defend; 
2dly, that the court may proportion the pu- 
| niſnment to the offence ; and, zdly, that the 
defendant, if he be indicted again for the 
ſame fact, may plead auterfors acquit, or con- 
3 San. 190... 1 Saih..376- 5G 2 
Hawk. P. C. ch. 25. ſ. 59. 2 Stra. 999. 
The fame certainty is required in informa- 
tions; and unleſs the court diſregard thoſe 
principles, judgment in the preſent caſe muſt 
be arreſted, The defendant has been found 
guilty of the whole charge in the informa- 
tion; the firſt part of which is for ſpeaking 
certain opprobrious, malicious, and con- 
temptuous words of a magiſtrate; but neither 
the words, nor the ſubſtance of them is ſtated. 
In 1 Roll. rep, 79 Bagg's caſe, a charge of 
ipeaking divers {candalous words of a magi- 
Sirate, without ſaying what words, was held 
bad. The King v. How. 1 Stra. 699. S. P. 
In Dr. SacheverePs caſe 5 St. T. 833, the 
judges held it neceſſary to ſet out the parti- 

. cular words. It is true, that was combated 
in Layer's cafe, 6 St. T. 331, where it was 
held ſufficient to ſtate the ſubſtance of the 
words. In the King v. Revel. 1 Stra. 420, 
and in all the precedents in Tremaine 7 3—81, 

the 
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the words ſpoken are ſtated. It is charged, 1788. 


here that the defendants ſpoke contemptuous—— 


words of the proſecutor. It is not ſtated that The 8 
they were ſpoken in the hearing of any one. ou 
And there is a diſtinction between words 
ſpoken of a magiſtrate, and words ſpoken 70 
him, King v. Pocock 2 Stra. 1157. To make 
the ſpeaking an offence, it muſt be to the 
magiſtrate, actually; or conſtructively, as by 
being addreſſed to the rioters. It is not ſtated 
here to have been ſo, and the court will not 
preſume it. The defendant's cenſure of the 
magiſtrate might have been for taking a 
wrong method to diſperſe the rioters. But it 
is ſaid that the words are not the ground of 
the charge, and therefore need not be ſtated; 
that the charge is, the obſtruction, and the 
ſpeaking of the words is only aſſigned as the 
mode of the obſtruction. But the ſame ob- 
jection lies; for the words themſelves ought 
to have been ſtated, and ſtated to have been 
ſpoken under ſuch circumſtances, that the 
court might ſee that they could be the mode. 
Whereas there is nothing ſtated here, but the 
proſecutor's conſtruction of them; and in fac 
the queſtion does not occur here, for the 
ſpeaking of the words is not ſtated inſtru— 
mentally; it is not charged that thereby he 
obſtructed the magiſtrate. The next part of 
the charge is, queſtioning and denying the 
proſecutor's authority. This is liable to the 
lame objections. It is not ſtated, how and 
upon what grounds they queſtioned his autho- 
rity. Merely queſtioning and denying the 
authority of a magiſtrate is no offence. It is 
only giving an opinion, erroneouſly perhaps ; 
but it is no offence. The court * 
cars 
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1788. licars.the authority of magiſtrates, and even 
its own, queltioned. It only induces - the 


The King 
againſt 
Gritlich, 


court to decide more deliberately. The next 
part of the charge is, obſtructing the ma- 
giſtrate; but no act of obſtruction is ſtated. 
In all criminal charges there ought to be, both 
x generical . deſcription of the offence, and 
alſo a ſpecifical one of the mode of committing 
it. It is ſo in high treaſon, whether it conſiſt 


in intention or in overt act. So in felony ; 


to charge a man that he murdered, &c. is not 
ſufficient ; that is only the generical deſcrip- 
tion; you muſt alſo charge the mode; other- 
wiſe he could not plead auterfois acquit, or 


convict. Trace this to miſdemeanours.* In 


the King v. How, abuſing the magiſtrate was 
the genus, and the mode was by ſcandalous 
words. It was admitted that the words ought 
to have been ſet out; but the court alſo held, 
that to ſupport the charge of obſtructing the 
magiſtrate, ſome act of obſtruction ought to 
have been ſtated. That caſe is exactly ſimi- 
lar to this. The doubt of the court, whether 
retardavit would amount to an allegation of 
dbſtruction, ſeems hardly warranted; for, no 
doubt, retarding a magiſtrate from his duty, 
with a ſpecific ſtatement of the means would 
be held an offence. A ſpecification is neceſ- 
ſary only oi the offence committed by the 
detendant, and not of what would have been 
done, were it not for the obſtruction. But 
it is faid that the whole charge in the infor- 
mation 1s to be taken together, and that then 
it appears that the mode of obſtructing was 
by ſpeaking: opprobrious words, and denying 
the magiſtrates authority. But it is not ſo 


ſtated in the information. It is not ſtated 


that 
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that he thereby obſtru&ed. Suppoſe an in- 1788. 
dictment for poiſoning and murdering; for n 
running through the body and murdering ; 1 i 
or hanging and murdering: It would be ab- Griffith, 
ſurd. It ought to ſpecify and deſcribe the 
means, viz. poiſoning, running through, &c. 
and then conclude “ and ſo, &c. feloniouſſy A 
did kill and murder, &c. Even if it were | 1 
charged that he obſtructed by ſpeaking op- i = 
probrious words, the objection recurs that 8 
the words themſelves are not ſet out, to ſhew BW 
the court that they could be the mode. If it "= 
be ſaid that opprobrious words have that ten- _— 
dency ; that does not apply here; for it. is not = 
alleged thar the words' were ſpoken to the 


M 
mob, or in their hearing: fo that there is no = 
room for intending that the magiſtrate was . 

obſtructed by them; even if an indictment . —- 

or information could be made good by in- | 0 


tendment and argument; which it cannot, 
King v. Ani 3 1 Salk. 375. Try this infor- 
mation by the principles laid down in Salk. 

and in Hawkins, How could the defendant 
know from it, what he is to defend? He is 
charged with words; what words? he is not 
informed. He is charged with obſtructing a 
magiſtrate; how? by what act? that does 
not appear. The charge is obſtruction ge- 
nerally.“ So it was in King v. How and held 
bad. 2dly, Suppoſe judgment had gone by 
default ; how could the court proportion the 
puniſhment? One act of obſtruction may be 
very flight; another very outrageous, and 
require a large fine. 3dly, Suppoſe the de- 
fendant were again proſecuted. How could 
he plead auterfois acquit or convict ? It it be 
laid that it might be done, with averments. 


* Then 
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Then the caſes cited are not law: but they 
have not been any where impeached. Tre- 
maine's Ent. 273, for obſtructing the execu- 
tion of a warrant, ſets out the mode of ob- 
ſtructing. The caſes of a common barretor 
and of a ſcold, are the only ones where a ge- 
neral charge is ſufficient. Thoſe ariſe from 
the nature of the offence, which conſiſts in 
repetition. And there the inconvenience 
ariſing from the generality of the charge, is 
guarded againſt by the court; for the de- 
tendant has a right to a rule on the proſecu- 
tor, for a note of the particular facts he 
means to prove, 5 Med. 18. An indictment 
for being a common oppreſſor is too general, 
2 Keb. 24. 42, or communis deceptor, 6 Mod. 
311. So for extortion, without ſetting out a 

particular act. Holt. 363. 2 Stra.. 999, 
S. P. In Holt. 353, it was charged that the 
defendants aſſembled to break the peace, and 
broke the Guildball door, but without ſuf- 
ficient certainty to ſhew it a public offence, 
ſo judgment was arreſted. Since the charge 
of obſtruction can neither be referred to, nor 
though referred to, can be ſupported by the 
preceding part of the information ; it mult be 


contidered as a ſpecific diſtinct charge, re- 


ferring to ſome ac done; and therefore ought 
to be laid to have been done vi et armis, Ob- 
itructing a magiſtrate does impiy force, and 
where offences in their nature involve force, 
the words vi et armis are neceſſary. It is 
otherwiſe where it would be abſurd to charge 
lorce, as where the charge is for conſpiracies, 
cheats, eſcapes, or ſuch like, , or nuſances 


comnutted 


* 1 Ter Rep. B. R. 754 
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Hawk. P. C. ch. a5. J. go. In the former, 


caſes the omiſſion of vi ei armis was held ta- 
tal at common law. That it was lo, is ex- 
preſsly recited in the Eng/i/h ſtatute, 37 H. 8. 
ch. 8. which enacts, 2 chat theſe words, vi et 


armis, viz. cum baculis, cultellis, arcubus et ſu- 
gittis, or other ſuch like, ſhall not of neceſ- 


ſity be put in any indictment or inguiſition.“ 

That ſtatute does not cure the defect in in- 
formations, 2 Hale P. C. 187; and it has 
been doubred whether, in the caſe of indict- 
ments, the ſtatute cured the want of theſe ge- 
nerical terms, or, only the want of the ſpe- 
cifical expreſſions, baculis, cultellis, &'c.* The 
want of the words vi et armis remains fatal, 
even in indictments. in Ireland, as it does in 


informations in England; for a ſſtatute ſimilar 


to that of H. 8. has not been enacted here. 
Even in civil caſes an act of parliament was 


neceſſary to cure the omiſſion of theſe words, 
though after verdictf. There are alſo errors 


in the proceſs and the award of it. The 
award is of a Venire, (and the Fenire accords 


with the award in this,) to cauſe a jury to 


come to try the iſſue aforeſaid; whereas there 
were three ſeveral iſſues joined. The award 
and the Venire impowered the jury to try but 
one of the iſſues, and which of them was un- 
certain, The proſecutor might have had 
either a joint henire or ſeveral Venires. Since 
he has choſen a joint one, it ought to have 
been ſpecial and mentioned to be for the trial 
of the ſeveral iſſues aforeſaid. Gree v. Rolle, 
| 12 Mod. 


P 2 Hawk. P. C. ch. 25.1. 91. 3 P. W. 498. 
+ 17 & 18 Car. 2. ch. iz, lrife, 16 & 17 Car. 2 
ch. 8. EnghAh, 


The King 


againſt 
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1788. 12 Med. 654. Again; the award is, that 


— — 
The King 


G. 


the ſheriffs cauſe a jury to come before the 
lord the King, at the King's courts, on &c. 
which is wrong, from the tranfitory nature 
of the court. It ought to have been ubicun- 
que, &c, The award is the act of the court, 
and cannot be amended; this is a criminal 
caſe. Next, there is a variance in this re- 
ſpect, between the award and the Fenire, for 
though the award is as before mentioned, the 
Venire itſelf commands the ſheriffs, “ to cauſe 
to come before us, on &c. wherefoever wi 

ſhall then be in Ireland, twelve, &c,” This 
variance is fatal. Brigges'v. Tompſon, Telv. 
60. There, on an information on a penal 
ſtatute, the award was of a hene returnable 


ubicungue, &c. but the Venire' was made re- 
rurnable coram nobis, omitting the words bi- 


cunque, Ec. and for this variance judgment 


was arreſted. The Venire that ifſued was not 


warranted by the award, fo it was as if no 
award had been made. So here the Venire is 
not warranted by the award. But it is ſaid 
that the defendant has flipped his time. 
How? becauſe he did not challenge for this 
cauſe, will it be ſaid that he cannot now avail 
himſelſ of it? Would the court, in the cafe 
of the King v. Keon, have waſted two or three 


days on the argument of ſuch points, if it 


had thought them waved.— Another objection 
to the Venire is, that it commands the theriffs, 
to cauſe to come, &c. twelve free and lawful 
men, (not faying freeholders) of the body of 
their county, every of whom ſhall have forty 
ſhillings ſterling at leaſt, (without ſaying by 
the year,) in lands, tenements, or rents. 
N. This was mentioned only on the motion 


in 


— 
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in arreſt of jndgment ; 3 and was taken no no- 
tice of in the argument. 
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ur ibe King, Of all the bidde made The King 


to arreſt the judgment upon this information, 


that which ſcems to bave the greateſt weight, 


is, that the offence, 1 is not charged with ſuf- 
ficient certainty. It muſt be admitted that 
the ſame certainty is neceſſary, in informa- 
tions as in indictments; that is, what upon a 
fair and reaſonable conſtruction may be called 
certain, without , recurring, to poſſible facts 
which do not appear. Hog. 253. The 
doctrine of what cettainty is tequired in in- 
dictments, ig alſo ſtated by De Grey, Ch. J 
in the King v. | Horne, Cowp. 682. „The 
charge, ſays he, muſt contain ſuch a deſcrip- 
tion of the crime, that the defendant may 
know what crime it is which he is called upon 
to anſwer ;; that the jury may appear war- 
ranted in their concluhon of Guilty,“ or, 
Not Guilty, upon the premiſes. delivered 
| to them ; aud that the court may ſee ſuch a 
definite crime, HI they may apply the pu- 
niſnment which the law) preſcribes,” The 
preſent information, it is ſubmitted, has all 
thoſe requiſites. It is for obſtructing a ma- 

giſtrate in diſperſing a riot. It ſtates . that 
— riotous per ſons did, vi et armis, riotouſ- 
ly aſſemble themſelves together, to diſturb 
the peace, and that the juſtice came to diſperſe 
them, that nevertheleſs the defendants wil- 
tally and maliciouſly intending to diminiſh 


bis authority, then and there ſpoke oppro- 


brious, maliciqus and contemptupus words 
of him; denied his authoriy to diſperſe the 
rioters, and then and there, did obſtruct, 
N moleſt and hinder him in the exe- 


cution 
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cution of his office, to diſperſe the rioters ſo 


—— afembled, as aforeſaid. ?* Here the whole 


The 
Griff h. 


ing mode of vbſthuRtion 1 is ſet out. The words 


againſt 


* as aforeſaid, refer to the whole preced- 
ing charge. It is objected that the words are 


not ſet'out. If this were a proſecution mere- 


ly for words, they muſt have been ſet out; for 
unleſs upon the charge it appears that they 
were contra bonos mores and the public peace, 
they are not indictable; if they are, they are d 
indictable, though not actionable. Comb. 66. 
King v. Darby, and in ſuch caſe the court 
will preſume an evil intention. But this is 
not an information for words. The ſpeaking 
of them is only mentioned as the mode 
which che defendants made uſe/of to obſtruct 
the magiſtrate, and as evidence of the mali- 


cious intent, which is the giſt of the proſecu- 


tion, and the only queſtion for the jury; 
and the ſubſtance and purport of them are 
ſufficiently ſtated for that purpoſe; it is 
charged that theyſwere malicious, contemptu- 
ous and opprobrious; coupling them with the 
intention, they conſtitute an offence. The 
court will favour an indictment, if a ſufficient 
charge appear on any part of it, becauſe it is 
pro bono publico, Comb. 66. 1 Stra. 700 8. F. 
If extreme niceties are allowed, what ſigni- 
ſies a judgment of acquittal? If the judgment 
againſt Griffith be arreſted; away goes the 
verdict of acquittal of Hatton and Freke, The 
information, if it be bad for the crown, is 
bad againſt it. As to the caſe of the King v. 
How, (which is alſo reported, 2 Se. Caf. 
p. 31, caſe 3s,) it is plain that the word re- 
tardavit could not ſupport an indictment; 
otherwiſe a man might be indicted for mak- 


ing 
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ing a long ſpeech to a magiſtrate. Beſides 


there no mode of obſtruction was ſtated ; 
nor did it appear from the faQts alledged, 

that the mapiltrate was in the execution of 
his duty. Here it is expreſsly ſtated, that he 


was obſtructed in diſperſing rioters. In that 


caſe the court could not connect the ſpeaking 
opprobrious words, as the means, with the 
charge of obſtruction. They were in diſtinct 
counts. The firit count was held defective 
for not ſetting out the words; and the ſe- 
cond, becauſe it ſtated no act of obſtruction. 
Here the charge is all contained in one count; 
tbe import of which is, that the defendant 
obſtructed .the magiſtrate by the means of 
opprobrious and contemptuous words, and 
denial of his authority. But it is not neceſ- 
ſary to connect the ſeveral parts. The con- 
tempt of his authority by words, may be con- 
ſidered merely as matter of aggravation of the 
obſtruction, which is an offence at common 
law, and is ſufficiently ſpecified by the words, 
„ d id hinder to prelerve the peace and 
diſperſe the rioters.“ It this had been for 
aſſaulting a magiſtrate, the mode need not 
be expreſſed. Here is a charge of a criminal 
intent to obſtruct the magiſtrate and diminith 
his authority. In the King v. Pawel, 2 
Blacks. 787. Powel was convicted of forging 
a receipt, with an intent to deiraud Sykes. 
In arreſt of judgment it was objected, that 
the manner how the fraud was to be com- 
mitted, was not ſet forth; nor the facts which 
were neceſſary to ſhew how the receipt was 
to operate ſo as to defraud; but merely the 
intent to defraud, in general; it was held 
ſufficient to aver a general intent to defraud a 

certain 
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certain perſon, which intention muſt be made 
out by facts, in evidence, at the trial, —The 
judgment on this might be pleaded to a ſub- 
ſequent proſecution, by the help of aver- 
ments, Dyer. 28 5. pl. 38.—. As to the objec- 
tion, that the obſtruction is not laid vi et 


ar mit; it is ſurpriſing that it ſhould be made 


in this age. It is doubtful whether it was 
ever a good objeCtion. Hawkins ſeems to 
think the ſtatute 3) H. 8. unneceſſary.— 

They are but form, and may be ſupplied by 
others. They are implied by the word re/- 
cit., Cramlington's caſe. Cro. Jac. 345. 
2 Buls. ao8. They are not neceſſary i in an 
appeal of death. 2 Hawk. P. C. ch. 23. 1 
85. Nor in e for a riot, K. v 

IWynd.* 2 Stra. 334. Here they are im- 
plied; the information concludes, contru pa- 
cem; and the charge is obſtructing, oppoſing 
and hindrring a magiſtrate: in diſperſing 
rioters ; therefore you mult; preſume force; 
for nothing but that ſhould prevent a ma- 
giſtrate from doing his duty in ſuch caſe. 
In an indictment for ſtopping a way, they 
were held not neceſſary. Pop. 06. Here 
the original riot is laid vi et armis, and the 
court muſt preſume it continued throughout. 
It is charged that the magiſtrate was then and 
there in the execution of his duty diſperſing 
it, and that the defendant then and there ob- 
ſtructed him, ſo that he became as it were 
an acceflory to the riot, and therefore a 
principal ab initio; theſ#fury might have 
found him guilty of a riot. It is objected, 
that the award (and Venire) is to try the ii 
aforeſaid. This refers to the iſſue knit be- 
tween the coroner and the three I 
1 ue 
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ce Iſſue” is collectivum. Beſides it is cured. 


by appearance. Then it is ſaid that the award 
is, &c. at the King's Courts, and that it ought 
to be ubicunque, &c. It is true the King 
may hold his court where he pleaſes; but 
then the jury ought to be informed whither 
they are to come“. As to the variance, the 
Venire is amendable by the award, by the 
common law. After verdict, it is too late 
to make theſe objections. | 

On Monday gth of June. 1588, the court 
delivered their opinions unanimouſly for ar- 
reſting the judgment. | 

Lord Earlifort, Ch. J.— (After ſtating the 
information.) Before I go into a conſidera- 
tion of what appears upon the face of the in- 
formation, let me premiſe a few words, as 
to what does not appear; and as to thoſe 
particulars in which it differs from informa- 
tions and indictments for the like offence, as 
to all the precedents which I have ſeen ; iſt, 
It does not ſtate the offence to have been 
committed vi et armis. 2dly, It does not 
ſtate the opprobrious. words, either literally, 
or ſubſtantially; by their tenor or import. 
zaͤly, It does not ſtate the words ſpoken «<f 
the magiſtrate, to be either in his hearing, or 
in the hearing of the rioters, or any others. 
4thly, It does not annex any adverb or term 
of criminality to the ſpeaking. of the words, 
or to the obſtruction, ex. gr. that he mali- 


u ciouſly 


* To the caſe of Ox and St. Albanes, v Mod. 81. 
there is ſubjoined this note. Twiſden, There was a 
Venire facias returnable coram nobis apud Weſtm. whereas 
it ſhould have been ubicunque fuerimus, Ic. yet becauſe 
the court was held here, it was held to be good. Hales. 
I remember it.“ This was not cited, 
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1783, ciouſly ſpoke, or wilfully and maliciouſiy pro- 
- claimed. The adverb of crimination is an- 


The King 
againſt 
Griffith. 


nexed merely to the participle intending. 
sthly, There is no act of obſtruction, moleſ- 
tation, oppoſition, or hindrance ſet forth in 
the information; and 6thly, There is no 
circumſtance laid in the information, as a 
cauſe whereby the magiſtrate was obſtructed; 
and as we are agreed in opinion, that the 
judgment ought to. be arreſted upon one 
ground of defect, viz. that the obſtruction is 
inſufficiently ſet forth and laid in the infor · 
mation, [I ſhall not ſpeak to any other excep- 
tion, taken either to the information, or to 
the record, however ſerious ſome of them 
may be. My opinion upon this defect, I 
ground upon principles; upon the authority 


of caſes which never have been denied or 


queſtioned; and upon preeedents.— The prin- 
ciples that govern this caſe, though to be met 
with in all the books of criminal law, which 
treat of this ſubject, yet I rather chooſe to re- 
ſort to in the caſe of the King v. Horne, in 
Cowper 67: to 682; not only becauſe they 
are ſtatett in ſupport of the unanimous opi- 
nion of the judges, by Ld. Ch. J. De Grey, 
upon a queſtion put to them, on a writ of er- 
ror to the lords; but alſo becauſe this caſe 


has been cited and ſeems to have been relied 


on by all the gentlemen concerned for the 
crown iu the preſent cale, That caſe was an 
information for a l:bel, and the information 
not only charged the wicked intention, but 
ſtated preciſely that Horne wickedly and ma- 
liciouſly did write and publiſh a falſe and 
{ſcandalous libel; and the libel is ſet out foti- 
dem verbis. And there it is ſaid by the court, 

that 


KING's COURTS, DUBLIN: 


that the defendant may give in evidence, that 
the words were uſed in a different or quali- 
fied ſenſe. Now how can he be prepared to 
do ſo, if the words are not ſet out, and he 
knows not what words are to be charged 
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againſt him. Says Lord Ch. J. De Grey, the 


charge muſt contain ſuch a deſcription of the 


crime, that the defendant may know what 


crime he is called'to anſwer; that the jury may 
appear to be warranted in their concluſion of 


guilty, or not guilty ; and that the court may 


ſee ſuch a definite crime, that they may apply 
the puniſhment which the law preſcribes.” — 
< As to the matter charged; whatever cir- 
cumſtances are neceſſary to conſtitute the 
crime imputed, muſt be jet out. — It is like- 
wiſe true, that in all caſes, theſe facts which 
are deſcriptive of the crime, muſt be intro- 


duced upon the record by averments, in op- 


poſition to argument and inference.” Now, 
what conſtitutes the crime of obſtructing a 
magiſtrate in his office? Surely ſome word 
or fact tending to obſtruct, and deſcriptive of 
that obſtruction. Where then are thoſe words 


or facts to be found? Ceriainly no where 


upon the face of this information. —The King 
v. How, I conceive to be directly in point 
with the preſent. Its authority has never 
been doubted ; it is ſupported by principles, 
and was adjudged under circumſtances which 
juſtify its being adopted, as it has been, by 
other books, and by the compilers of princi- 
ples upon criminal law. That was an infor- 
mation for certain opprobrious and ſcandalous 
words ſpoken of a juſtice in the execution of 
his office, et quia ipſum retardavit in executione 
efficii ſui, The court there ſeem to murmur 
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1788. at the feebleneſs of retardavit, which bow- 
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Gracleh. 


ever certainly means impeded ; but that was 
not the ground of their arreſting the judg- 
ment, for they ſay, but ſurely ſome a& or 
other muſt be ſet out. This was the opinion 
of the editor of Hawkins, in the laſt edition. 
B. 2. ch. 25. ſ. 57. page 321. © So an indict- 
ment for words ſpoken of a juſtice in the exe- 


cution of his office, muſt ſet out the words; 


allo, if it be for obſtructing him, it muſt ſhew 
by what act it was done,“ and he cites King 
v. How. Sir John Strange who reports that 
caſe, was concerned for the proſecution ; and 
the reaſons of the court eſtabliſh principles, 
viz. that the defendant may be prepared to 
meet the charge; that the court may judge 


of the puniſhment and of its degree by the 


degree of guilt, and that the party accuſed 
may, after an acquittal or conviction, be able 
to plead ſuch conviction or acquittal to a ſub- 
ſequent proſecution for the — crime. I 
ſhall apply the principles of thoſe two caſes, 
and compare the caſe of the King v. How 
with the preſent caſe, more particularly when 
I come to examine the arguments of counſel 
for the proſecution, ſtated as objections. The 
caſe in Comb. 66 King v. Darby was an infor- 
mation for words, and there the words were 
ſet out, and the general. poſition eſtabliſhed 
was, that words not actionable were yet in- 


dictable, if contra bonos mores ; but that caſe 


cited by the proſecutor's counſel, ſhews that 
the words mult be ſet out. The next caſe 
cited by the proſecutor's counſel, was the King 
v. Lyme Regis. Doug. 153, where Mr. Juſtice 
Buller ſtates lord Coke's idea of certainty in 
legal pleading to be, where the thing charged 
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recurring to poſlible facts which do not ap- 
pear. I ſhall by and by apply that principle 
to the preſent caſe. The next caſe cited to 
this point of the caſe, was the King v. Povel, 
2 Blacks. 787. The indictment there was, 
that Pozwel falſely made, forged and counter- 
feited a certain receipt as follows, that is to 
fay, and ſet out the receipt. iſt. objection 
was, that it was not ſaid, in the words and 
figures following.” The court determined 
that one was as explicit as the other. The 
ſecond objection, which comes nearer to the 
prelent caſe, was, that the manner how the 


fraud was to be committed, or the facts 


which were neceſſary to ſhew how the receipt 
was to operate ſo as to defraud Sykes, were 


not ſet out; but merely the intent to defraud 


in general. The judges held it was ſufficient 
upon that ſtatute, ' (for it was upon 2. 


Geo. 2.) to aver a general intention to defraud 


a certain perſon, which intention mult be 
made out by facts in evidence on the trial. 
In anſwer to that caſe, it would be ſufficient 
to ſay, that the words preſcribed by the ſta- 
tute as deſcriptive of the offence, were ac- 
curately followed; but the fact was ſet out 


which Powel did, viz. that he forged the re- 


ceipt ; the only thing left for the jury, was 
to collect the intention by evidence. The 
laſt cate cited to the above point, by the pro- 
ſecutor's counſel, was the King v. Royce, 4 
Bur. 2073. There the indictment was, that 
Royce with force and arms, did begin to de- 
moliſh and pull down a dwelling houſe : the 
precifion of which, ſo far as the caſe goes, is 
an authority againſt the preſent information. 


But 
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1788. But it has been argued by the proſecutor's 


The King 


Grit, 


counſel, that the principles of the King v. 
How, and rhoſe ſtated in 'the King v. Horne, 
do not apply to quaſh the preſent informa- 
tion, but tend to ſupport it; for, uſt it is 
afſerted that the intention is the giſt of this 
information, and the only fact neceſſary to 
appear upon it. Anſwer. That would be 
cruel and abſurd. The truth is, the inten- 
tion muſt be coupled with the fact; for the 
intention without the fact would be abortive, 
and the fact without the wicked intention, 
might not be criminal. —a2dly, It is inſiſted, 
that coupling the intention with the words, 
they form an offence.— Anſwer. How can 
that be judged of by the court, but by ſetting 
out the words or their import, which, with 
the intention, conſtitute the offence.—3dly, 
It is ſaid this is an information for obſtruct- 
ing only, and the words are merely evidence 
of the fact of obſttucting.—Anſwer.—It is 
far otherwiſe laid in the information. It is 


not ſtated whereby i. e. by which words the 


juſtice of peace was obſtructed. There is no 
cauſe ſtated, as there ſhould always be in an 
information or indictment, as the proper 
premiſes to ground the concluſion or effect 
upon, Which effect or concluſion is deno- 
minated the offence. The grand jury, in an 
indictment, find that the defendanr, traverſer 
or priſoner, did this and that thing by ſuch 
and ſuch means, and ſo they find the crime 
by conelufion from thoſe premiſes. Thus 
the whole ſhould appear to the court upon 


the information; as Lord Ch. J. De Grey 


ſays, the facts and circumſtances which con- 
ſtitute and are deſcriptive of the offence ; the 


means 
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means by which the offence was committed ; 


the cauſe appearing with the effect; the pre- 


miſes with the concluſion. Otherwiſe it 
would be neceflary only to ſay ſuch a man 
was murdered; ſuch a man was robbed ;' 
ſuch a magiſtrate was obſtructed. But all 
indictments muſt go farther, and ſhew how 
murdered; how robbed; how obſtructed. 
This is ſupported by another principle; a 
grand jury find upon probability of facts: 
theſe facts muſt be ſet out to warrant the con- 
clufion of their finding. But it is ſaid a 
breach of the peace is ſubſtantially averred. 
—Anſwer.-We are left to collect what that 


was, by referring to ſome poſſible fact not 


appearing upon the record: which is juſt 
what Juſtice Buller ſays, is Lord Coke's idea 
of uncertainty. But, ſays the Attorney Ge- 
neral, the words “ as aforeſaid” connect the 
whole. — Anſwer.— It is clearly otherwile. 
They refer only to the next antecedent, viz. 
to aſſembled, as aforeſaid ;** “ in the execu- 
tion of his office, as:aforeſuid-;"* but theſe words 
can never connect the words, as a cauſe, 
with the obſtruction as the eflea. If they 
connected the whole, it would only be ne- 


ceſſary to have placed them at the end; 
which would ſufficiently expoſe this conſtrue- 


tion. It is ſaid again, that the ack of ob- 
ſtructing is ſet out by the words, did bin- 
der him to preſerve the peace and to diſperſe 
the rioters.” - Anfwer.—: ſt, i heſe words are 
ſcarcely Engliſb, to obſtruct a man to, to op- 
poſe him to, to moleſt him to, to binder him 
to preſerve the peace and diſperſe rioters; 
but next, they ſtate no act of the defendants; 
they only (tate what the juſtice was Jong or 

about 
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1788. about to do. Next, it was ſaid, the riot 


pervaded every part of the information; that 
the defendant was a rioter, and the jury 


Griffith. might have found him guilty of a riot.— An- 


ſwer.— This is not an information for a riot. 
Nothing can ſhew the uncertainty of the plead- 
ing, ſo much as the argument; for if the 
jury might have found any of the four of- 
fences upon this information, viz. riot, denial 
of authority, contemptuous words, or obſtruc- 
tion in his office, to a demonſtration the. 
charge is not certain or ſufficiently laid in the 
information. I ſhall therefore conclude my 
opinion in the words of Lord Mansfeld in the 
opening of his, in the King v. Horne; what- 
ever the defendant's degree of guilt may have 

been ; how ſtrongly ſoever it may have been 
proved, if he is intitled to a legal advantage 
from a literal flaw, God forbid he ſhould not 
have the benefit of it.” | 

Henn J. declared his concurrence in the 
opinion delivered by his lordſhip, and added 
—] take it that the omiſſion of the words vi 
et armis is ſufficient to arreſt the judgment. 
The queſtion is, what is the common law 
upon the point? Ita ppears from 2 Hawh. P. C. 
343. that in indiaments for offences tend- 
ing to diſturb the peace, they are neceſſary. 
The ſtatute 37. H. 8. is not in force here, fo 
it ſtands as at common law. It is ſaid that 
when they are implied they are not neceſſary, 
and 2 Stra. 834 was cited. —That was for a 
riot, which does imply force. The words 
there neceſſarily imply force; but what ana- 
logy has that to this? Do the words, ob- 
ſtruct, hinder, or oppoſe, neceſſarily imply 
force. Another objection is the variance be- 


tween 


v. 


KING'S. COURTS, DUBLIN« 


tween the award and the venire, and the caſe 

cited from Telu. ſeems an expreſs authority. 
Sir Samuel Brad/treet, J.—A fatal objec- 
tion to this information, is, that there is no 
ſtatement of a riot, legally; it does not ſay 
in what there was a breach of the peace. There 
are certain ſpecific circumſtances to make a 
riot. The ofence of thoſe aſſembled ſhould 
be more preciſely ſtated ; otherwiſe it does 
not appear that the magiſtrate was 1n the exe- 
cution of his duty. A little more preciſion 
would be neceflary. With, reſpect to the 
great objection (perhaps there are fatal er- 
rors in the proceſs, but I {hall not go into 
that, —) my lord Earlsfort has ſo fully diſcuſſed 
that point, that I ſhall not enlarge upon it. It 
is aſſerted, that taking the whole information 
together, it muſt be taken that the obſtruction 
was by the words; that is, by inference; 
whereas it is laid down in 1 Ld. Ray, 529, 
that argumentative informations are ill, for 
that very reaſon, becauſe all charges ought to 
be {hewn preciſely in pleading. In Doug. 425. 
The King v. Smith and others, it was held 
that to obſtruct the execution of powers 
granted by act of parliament, is an offence at 
common law, and there, in the indictment, 
the particular obſtruQion is ſet forth, and the 
act of obſtruction is ſet forth, viz. by fixing 
piles; not only the obſtruction, but the quo- 
modo. In 2 Bur. 1232. an indictment for 
keeping a diſorderly houſe was held good ; 
but there were other circumſtances ſtated. It 
was laid that in an indictment for an aſſault, 
the aſſault is not laid particularly. No; for 
aſſault ex vi fermini exprefles the mode. It is 
ſaid that in Rex v. How, it does not appear 
AR | that 
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1788. that the juſtice was in the execution of his 
w=—_— offcc: but that is not the point made by the 
— * court. It does not appear that the informa- 
Griffith. tion there conſiſted of two counts. 

Bennett J. If the obſtruction was merely 
by the words, they ought to have been ſtated. 
1 he defendant might then have ſhewn how 
they were ſpoken; he might have ſhewn that 
they were ſpoken in confidence. But if it was 
intended to let in other circumſtances, the in- 
formation in its texture was inſidious; for 
the defendant could not know what charge 
to meet. It is unneceſſary to ſay any thing 
upon the other objections. We have nothing 
to do with the event of this motion with re- 
fpe@ to the verdicts of acquittal of the other 
defendants. We are all unanimouſly of opi- 

nion that the charge is too general. 

| Judgment arreſted. 
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A. 


ACCESSORY. 


him as principal in a felony, is a bar to an in- 
dictment againſt him as acceſſory to the ſame felony, 
before the fact. 540. 

2. Nuere whether evidence ſhewing the priſoner to have 
been guilty as acceſſory before the fact, be ſufficient to 
convict him upon an indictment againſt him as princi- 
pal. 599, 650. | | 

3. An acquittal upon an indiQtment for being preſent, aid- 
ing and abetting, at a murder, under 10 Hen, 7. ch. 21. 
is a bar to an indictment under the ſame ſtatute, for pro- 
curing the murder to be committed. 540. 


AMENDMENT. 


"9 A' acquittal of a man upon an indictment againſt 
4 


/ 


Where in the title of a declaration, in the Exchequer, in 
treſpaſs a i et armis, it was alleged that the plaintiff com- 
plained in treſpaſs on the caſe; after verdict for the 
plaintiff upon the _ iſſue, and ſon afſault > 

y | the. 
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the court allowed the title to be amended by ſtriking 


out t the words, ** on the caſe.” 203. 


APPEAL, Commiſſioners of. 


Commiſſioners of appeal are competent to decide, whether 


a trial before ſub-commiſſioners of the revenue was re- 
gular. Therefore where, upon an information, the 
ſub-commillioners allowed in bar of proceeding thereon, 
a former ſentence of acquittal, (which being ſigned by 


only two ſub-commiſſioners, the proſecuting part» con- 


— 


ſidered as a nullity, and brought the cauſe on again to 
trial,) but the commiſſioners of appeal remanded the 
information to be tried, a . to the ſub-· com- 
miſſioners was refuſed. 82. 8 


APPOINTMENT, 


. A deviſed to B. for life, remainder to his firſt and other 


ſons in tail male, remainder over in truſt to convey the 
premiſes, and every or any part thereof, to ſuch child 
or children of teſtator's daughter, and her then huſband, 

other than, and except their eldeſt ſon for the time being, 
and the iſſue male or female of ſuch child or children, 
(except before excepted) for ſuch eſtates, and in ſuch 
thares, and ſabjeQ to ſuch limitations as ſhe, from 
time to time, by any deed or deeds, or by her will ſhall 
appoint ; and for want of appointment by her, or for 
ſo much as ſhall not have been appointed by her, then 
as her huſband thall from time to time, by any deed or 
deeds, or by his will, appoint; and for want of ſuch 
appointment, or for ſo much as ſhall not have been ap- 
pointed, then as their eideſt fon for the time being 
thall appoint, The huſband by his will, (his wife 
having died withour appointing,) appoints to bis younger 


ſons, by name, in tail, with croſs remainders in tail; 


and if all bis ſaid younger ſors ſhould die without iſ- 
ſue, then to his daughters. He dies leaving his ſons 
the appointees, ſtill younger ſons ; afterwards one of 
them becomes the only ſurviving fon, the reft being 
dead without iſſue; and then the truſt eſtate veſts in 
poſſeſſion by the death of B. wirhaut iſſue male. The 
daughters of the appointer claim the eſtare, conſidering + 
the appointment to their ſurviving dre: ow as defeated, 
by his being an eldeſt ſon for de time being, and ſo 
excluded by the will of A, and the other brothers the 
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appointees being dead without ifſue. But it is decreed 
that the appointment to him continued undiſturbed. 
„ Time being” means the time of the appoinement's 
being made, The appointees were as if named in the 
will of A. The davghters can claim only under the 
appointment by their father, who limits to them in the 
event of all his ſoas, the appointees, dying without iſſue, 
which has not happened. 29. | 
2. Teſtator having a power of 22 lands to ſuch of 
his ſons, in ſuch ſhares, and for ſuch eſtates, and with 
ſuch limitations over as he ſhould think proper, (in de- 
faulr of whoſe appointment the lands were to go to his 
firſt and other ſons in tail male ſucceſſively, ) appoints 
them by will to A. his eldeſt fon for life remainder to 
his firſt and other ſons in tail male, ſucce i vely ; re- 
mainder ſubjed to a charge of {.1000 to the teftator's 
daughter, to B. and C. his ſecond and third ſons, for 
their lives, as tenants in common, with ſeveral remain- 
ders in tail to their iſſue. That charge of . 1 ooo is 
void, and B. and C. having ſeveral other deviſes and 
bequeſts made to them by the ſame will, are not bound 
to make their election on the teſtator's death, nor to 
confirm that charge, when the remainder to them veſts 
in poſſeffon. 49. 


ASSETS. 


. Where an executor pleads a judgment outſtanding, and 
the plaintiff replies aſſets ultra; upon the iſſue thereon 
the defendant may cover aſſets to the amount of the 
judgment, -though it be for the penalty of a bund con- 
ditioned for the payment of a leſs ſum. 88. 

Mon aſſumpſit fingly, pleaded by an executor, is an ad- 
miſſion of aſſets. 2 30. 


ASSUMPSIT. 


Aſſumpfit for uſe and occupation lies on an implied pro- 
miſe, founded on the enjoyment of the land &c. by 
the defendant, by the permiſſion of the plaintiff. 268. 
But to ſupport ſuch action there muſt be a privity of 
contract, expreſs or implied, between the plaintiff and 
defendant - and where the defendant's poſſeſſion has 
been adye»ſe, ſuch action will not lie, nor will evidence 
of the plaintiff's tile be applicable to maintain the ac- 
tion in ſuch caſe, bid. 
Yy2 3. But 
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3. But where there was privity of contract ſubſiſting be- 
tween the defendant and another, from whom the plain- 
tiff derives, there evidence of the plaintiff's title is ma- 
terial. 268. ; 

4. At common law where there was a demiſe reſerving a 

certain rent, Caſe did not lie for the rent. bid. 

5. Afterwards caſe was held to lie, provided there was an 
expreſs promiſe to pay the rent ; for which promiſe the 
leaſe and enjoyment under it were held a ſufficient con- 
ſideration. Ibid. | 

6. But where there was ſuch demiſe, the law would not 
imply a promiſe to pay the rent; and therefore in ſuch 
caſe, e would not lie for the rent, on an implied 
promiſe. bid. e 

7. Where there was no demiſe reſerving a certain rent the 
law did imply a promiſe, and aſſumpfit lay to recover 
the value of the lands for the time, without an expreſs 
promiſe. hid. 

8. Since 11 Geo. 2.ch. 19. Eng.— 23 & 24 Geo. 3. ch. 46. 
Iriſh, Aſſumpſit lies though there was a demiſe or a- 
greement reſerving a certain rent, and no expreſs pro- 
miſe ; provided the demiſe or agreement be not by 
deed, bid. 

9. So that if the demiſe or agreement be by deed, to ſup- 
port an aſſumpſit now for the rent, there muſt be an 
expreſs promile proved, as before the ſtatute. 1bid. 


ATTACHMENT. 


1. In B. R. when the defendant ſubmits to an attachment, 
the proſecutor has not a right to inſiſt on exhibiting in- 
terrogatories to him 295, ; 

2. Upon a motion to fer aſide an attachment for irregularity, 

the party attached need not appear in cuſtody. 307. 

3. Perſons attached in cuſfodiam cauſes, may have perſonal 
interroga'ories exhibited to them, 399. 

4. In the Exchequer, where a party anſwers perſonal inter- 
rogatories as upon an attachment, the oppoſite party may 
except to the anſwers, at the bar, if they be ſhort or 
evaſive, 385, 


See CUSTODIAM—POSSESSORY BILL. 
ATTORNEY. 


1. A client indebted to his attorney cannot oblige him to 
produce his papers, &c. in court, though only for the 


purpoſe 
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purpoſe of uſin "g them there, and not to take them out 
of the attorney's poſſeſſion. 171. 

2. Declaration on a bond given to an attorney for an un- 
taxed bill of coſts, to make him give up papers &c. is 
reſuſed to be ſet aſide ; but the bill is ordered to be 
taxed, and the bond to ſtand a ſecurity for the taxed 
bill. 239. 


ATTORNEY-GENERAL, 


Previous notice to him of motions to plead to eflreats, or to 
diſcharge fines, is neceſſary. 317. 


See CUSTODIAM. 23. 
AVOWRY. 
See PLEADING at law. 5.8 7.13. th. | 


B, 
BAIL. 


1. A poſitive affidavit of the debt is neceſſary to able the 
plaintiff ro ſpecial bail, 87. 


2. Bail on bringing a writ of error is not required from an 
cxecutor, Vide 215. 

3. A defendant in an inferior court, on removing the cauſe 
by habeas corpus, muſt put in bail above. 241. 475. 

4. He muſt do it according to to the rule of the court, and 
will not be ſuffered to put in bail before a judge of af- 
lize. 475. | 

5. A previous affidavit is neceſſary to warrant marking a 
writ for {ſpecial bail, for goods fold and delivered. 256. 

6. But the defendant's putting a rule on the plaintiff to 
ſhew cauſe of bail, is a waver of the objection to the 
want of ſuch affidavit. 16id. 

7. An affidavit of a debt, made before a Burzo-maſter in 
Holland, certified by him, and accompanied by an af- 
fidavit of the plaintiff's agent, that he believes it to be 
true, is not ſufficient to hold to bail. 393. 


BANKRUPT, 
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BANKRUPT. See MORTGAGEE, 
BARON anv FEME. 


Where, upon a marriage, the huſband makes a ſettle- 


ment upon the wife, and her portion is veſted in truſtees 
to provide for the iſſue in certain ſpecified portions, in 
ſpecified events; in cafes unprovided for it belongs to 
the huſband. 61. 

Where a bill is filed againſt huſband and wife, he can- 
not anſwer ſeparately without leave of the court; to ob- 
tain which, he himſelf muſt make the affidavit, whereon 


the motion is grounded. 105. 


BILL or EXCHANGE. 


A declaration ſetting out a good bill of exchange within 


the cuſtom of merchants, and not otherwiſe alluding to 
the cuſtom, is good after verdict. 195. 


The defendant having effects of A. in his hands, ac- 


cepted a bill drawn by A. in favour of B. whom he 
admits to be a fictit ious perſon. A. paſſed the bill with 
B.'s name indorſed to C. who indorſed the bill to the 
plaintiff, Under theſe circumſtances, proof of the hand- 
writing of the payee was diſpenſed with. 465. 


C. 


COMMISSIONS «© examine. 


In equity cauſes, commiſſions cannot go to examine wic- 


neſſes, de bene efſe, who are about to go abroad, though 
it might be proper at law. 395. 


COMMISSIONERS or APPEAL. See APPEAL. 


COSTS. 


PRINCIPAL MATTERS. 


COSTS. 


1. A perſon out of the kingdom, upon obtaining leave to 
take defence to an ejectment, muſt give ſecurity for 
colts. 104. 

2. The traverſer of an inquiſition is not intitled to 
coll.” 133. | 

3* When a perſon gets leave from the court of Exchequer, 
to traverſe an inquiſition, he 1nuſt give ſecurity for 
coſts. 477. 

4. In ejectment, upon a judgment by conſent, the plaintiff 
may releaſe his damages, and have judgment, (without 
a writ of inquiry) and execution for his coſts de incre- 
mento. 229. | | 

5. Proceedings in ejectment are not to be ſtaid, *cill the 
plaintiff pay the coſts of another ejeQment between the 
ſame parties, in another court, where he was defen- 
dant, 240. | 5 

6. In the Exchequer, coſts on a remanet do not abide the 

event. Each party abides by his own coſts. Qu. 256. 

7. Where a decree has been affirmed by the Lords, with 
coſts, and the order of afirmance has been received by 
the court below, the party may proeeed in the office, by 
ſubpena and attachmenr, to compel the payment of the 
coſts, without a motion in court. 385. 

8. The plaintiff getting judgment for part of his demand, 
is intitled to his whole caſts, without deduction, though 
the defendant gets judgment vpon demurrer, on plead- 
ing in bar to the reſt of the plaintiffs demand. 505. 

9. In treſpaſs for taking the plaintiff's turf, he is inticled to 

full coſts, though the _ be under 40 ſhillings. 


273. e, e e 
See ATTORNEV. 


COVENANT. 


1. In covenant for rent, plaintiff declares on a demiſe for 
years to the king, by indenture (not ſtated to have been 

| inrolled) between the leſſor and the defendants, (com- 
miſſioners of the barracks, ) on behalf of the king; that 
the defendants covenanted that they on behalf of the 
king, would pay the rent ; that by virtue thereof the 
defendants entered, &c. This declaration held to be 
bad. 361. 


2. The 


\ 
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2. The defendant, in a deed together with others, ſeveral- 


ly covenanted to pay the ſixth part of the expence that 
the plaintiff ſhould be at in obtaining a diviſion of cer- 
rain lands, and in redreſſing the injuries which all the 


parties had. ſuffered. The plaintiff avers that he had 


4. 


obtained a diviſion and redreſſed the injuries which the 


defendant bad ſuffered z this held to be bad, on fpeciat 


demurrer, for not averring that the planus had redreſſed 
the injuries of all che parties. 383. 


Declaration in - covenant for part of a quarters rent, 


without ſhewing that the reſt was . is bad, on ſpecial 
demurrer. 374. | 
In covenant by the heir of the 1 the rverſion, 


he need nor ſtile himſelf in the title“ of his declaration, 


either allignce, or heir of the £0290 603. 
See conftruQion of DEEDS. RENEWAL. 
6 CUSTODIAM. 


. The. leafe to the cuftodee fade Good and i in- 


junction to put him into er are mere form and 
are never executed. 3 


. The only thing to affect the tenants af he lands granted 


in cuſtadiam, is the general order to pay their rents to 
the cuſtodee. The inquiſition does not attach the rent 


in their hands. 398. 


Neither does ab; grant in e and therefore be- 


ſore the ſervice of that order, though after the grant in 
caftodiam, a third perſon may diſtrain the tenant without 
being guilty of a contempt. 480. 

It a tenant after ſervice of the order upon him, neglect 
io pay his rent to the cuftodee, he is liable to an attach- 
ment, which is the ordinary proceſs in ſuch cafes. See 
the caſes referred 1s under this title paſſim. 


Where the cuſſodee comes to make abſolute a condi- 


tional order for an attachment againſt a tenant for not 
paying his rent to him, he mult produce the order on 
the tenants, and the affidavic of the ſervice of it on the 
perſon ſought 10 be attached. 396. 


6. Unleſs ic appear to the court by affidavit that the ordiuary 


procels has been found inſufficient, the court will not 
give leave to ejeCt or diſtrain the tenants, 477. 


7. But the court wil give the cuffodee (not the outlaw 


t. ough the cuſtodee conſent) leave to bring ejectments 
for 


PRINCIPAL MATTERS. 


for nonpayment of rent, in the name of the outlaw, if 
the rents cannot be otherwiſe procured. 310. 

8. If the order on the tenants to pay their rents to the eu- 
todee be ſerved within a year after it was granted, it 
need not be revived, though the cuffodee lie-by for four 
years, without applying for the rents. 308. 

9. So the tenant notwithſtanding ſuch lying-by of the cu/- 
todee, is artachable, for not paying his rent to the cuſ- 
todes. es. TY OK: + 

10. The affidavit upon which cauſe is to be ſhewn on be- 
half of a tenant, againſt an attachment for not paying his 
rent to the cuſtodre, muſt be made by the tenant him- 
ſelf. 312. 313. 18 5 

11. It muſt ſtate his term and rent. 396. 

12. It muſt ſtate what lands he holds of the outlaw, and 
ayer that he holds none other of him. 313. | 

13. It is no cauſe againſt an attachment for not paying his 
rem to the cuſtodee, that the cuſtodee proceeded to the 
outlawry after the outlaw had gone abroad. 481. 

14. A tenant attached for not paying his rent to the cuſto- 
dee, may inſiſt on having perſonal interrogatories ex- 
hibired to him. 399. J : 

15. It is a contempt of the court of Excheguer to take any 
ſtep to affect the lands granted in tuſtodia , without 
leave of the court, as long as the cuſtodiam ſubſiſts, tho 
the outlaw be dead. 478. 1 

16. If the court give leave to bring an ejectment for thoſe 
lands, it mu t be brought in the court of Exchequer ; and 
it is a contempt to bring it in any other court, 306. 478. 

17. A purchaſer under a decree for a ſale upon a bill of 
forecloſure, and put into poſſeſſion by injunction of the 
court of chancery, of lands granted in cuſtodiam before 
the filing of the bill, the attorney general not being a 
party thereto) is attachable for interfering with the 
rents; for the inquiſition being prior to the filing of the 
bill, the attorney general ought to have been made a 
party to the bill. 307, . 

18. The tenant's being diſtrained by a third perſon without 
leave of the court, is no excuſe for the renant's non- com- 
pliance with the order to pay his rent to the cuſfodee; 
he muſt nevertheleſs pay the cufodee, and apply to the 
court for an attachment againſt the perſon who ſo diſ- 
trained him. 118. ; 

19. It being doubrfal whether certain lands diftramed 
by a third perſon are a ſubdenominarion of thoſe granted 
in cuſtodiam or a diſtin denomination, the court will 

; 2 2 na: 
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not make abſolore the rule for an attachment, obtained 


by the tenant who holds both denominations. but will 

permit the tenant to pay his rent into court to be appor- 
tioned by the officer in caſe the lands turn out to be dif- 
ferent denominations. 116. 

20. A jointreſs-muſt apply for leave to diſtrain, as well as 
+ annuitants, head landlords, &c. 318. | 

21, An head landlord is intitled in the firſt inſtayce to an 
"abloluce rule to permit him to diſtrain, or cject for 
bis rent our of the lands ; whereas others can have but 
- conditional rule. 400. | 

22. But the affidavit whereon his motion is. grounded, muſt 
deny colluſion againſt the cu/fodee ; as inuſt the aftida- 
vis of others applying for leave to Hiſtraio or . 

120. 


23. The Atiorney General's conſent is neceſſiry upon ſuch 

motions. 120. 

24. A perſon claiming only an annuity out of the l 
cannot traverſe the inquiſition. 1285. 

25. But he may obtain leave to diſtrain. 125. 

25. Where the deed of annuity was executed after the tefe 

bol an extent, though prior to the inquiſition thereon, yet 
the annuitaut cannot diſtrain ; for the title of the crown 

© takes place from the ze/te of the writ, 400. 

27. An Elegit creditor of the outlaw, whoſe. inquiſition was 
prior to the — on the outlawry, i is permitted to 
bring an ejectment. 31 

28. Otherwiſe if his r be ſubſeqnent, or even 
found on the ſame day, for in this caſe. the title of the 

crown takes place, 315. 

29. But where ſuch creditor, after 3 in \ ejetment 
upon the elegit, lay by upwards of two years without 
further proceeding, the court refuſed to give him leave 

. to iſſue an habere. 11 

30. The cuſtodee having purchaſed the outlaw's intereſt 

in the lands, an elegir creditor 1 is allowed to bring an 
ejectment. 305. 

31. A mortgagee or aſſignee of a mortgagee, though out of 
_ poſſeſſion, denying, in his affidavit, e is intitled to 
leave to _ ſe the inquiſition. 309. 

32 Note. Upon ſuch application, the deeds muſt be pro- 
duced i in court, and the mortgage appear to be a ſubſiſt- - 


ing one. 


33. A. receiver cannot be appointed of cuſtodiam lands 
without conſent, 30g. 


34. Mortgages | 


PRINCIPAL MATTERS. 


44. Mortgage permitted to eject or diſtrain for rent out 
of cuſtadiam lands; the tenants refuſing to pay their 
rents to any one. 314. 

35. Qu. Whether the aſlignees of the outlaw, who was a 
trader, have the eſtate veſted in them from the outlawr 
fo as to prevent a title's ariſing to the crown from it, or 
the benefit of a ſubject ro whom the prerogative is lent 
to obtain ſatisſaction for bis own private debt. The 
court thought it an improper queſtion to be decided on 
a motion, and left it for a plea to the inquiſition. 316. 

36. A perſon who gets leave to trayerſe the inquiſition muſt 
give ſecurity by recognizance for the payment of coſts, 

| In caſe the event of the traverſe ſhould be againſt him. 


477 
3 Bar if he ſucceed on the traverſe, he is not intitled to 
coſts. 123. 

38. It is a contempt in a ſubſequent cuſtodee to interfere 
with the rents of the Jands before a prior caſh todee be ſatis- 
hed. 124. 311. 

39. And the prior cuſtodee muſt apply for an atrachment 
againſt him. He cannot move that the ſubſequent cuſ- 
todee ſhould account for, and pay over to him what he 
has received. 1 24. 311. 

40. It is a contempr in a ſubſequent cuſtodee to procure in 
his own cauſe an order for ſetting the lands, whilſt a 
prior cuſtodiam is in force. 311, 

41. If there be two cuſtodiams, notice of a motion by the 
ſecond cuſtodee for an order to ſet the lands mutt be 
intitled in both cauſes. 315. 

42, If a ſubſequent cuſtodee apprehend colluſion between 
the outlaw and the prior cuſtodee, he may ſerve a rule 
upon him . account, and proceed when the other is ſa- 
tisfied, 

43-A dübtegn. uent cuſtedee cannot get rid of a prior cuſto- 
diam, by traverſing the inquiſition, 

44. The tenant is to pay his rent to that euſiodee whoſe 
order was firſt ſerved upon him, though the others inqui- 
ſition was prior; for the priority of the inquiſitions is a 
queſtion between the cuſtodees only. —N. here the order 
firſt ſerved was dated before the other. 397. 

45. A head-landlord having evicted for non payment of 
rent, the outlaws term, need not apply to ſet aſide the 
cuſtodiam. 317. 479. 

46. Where the cuſtodiam is diſſolved, there is no occaſion 
for an amoveas manus. 401. 


212 47. The 
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47. The death of the outlaw can be pleaded by the ter- 
tenant only. 314. „ | 

48. The outlaw himſelf, or the tertenant are the only 
perſons intitled to apply to remove the king's hands. 

eg | RAR LEE 

3 erſon intitled to diſſolve a cu/todiam, may do it of 

| courſe ir the office on paying the coſt. 481. 

50. The court grants conditional orders for attachments, 

without previous notice of the motion. 478. 

51. In all notices in cilſtodiam cauſes, the cuſtodee muſt be 

ſo entitled. 116. 5 1 

52. If the declared tenant at a ſetting of cuſlociam lands 
under an order of court, negle& to take out leaſes, and 

give ſecurity by recognizance for the rent, he is liable 
to a rule upon him to compel him, and to an attachment 
for the contempt.” 478. a | 

53. By a rule of the court; at a ſetting of cſtodiam lands, 
under an order, no perſon is to be declared tenant but 
an attorney of the court, or a perſon certified fg 
attorney to be ſolvent, and for whom he is to be re- 
ſponſible. | | 


o. 


DEB T. 

Debt on bond conditioned for parfermanch of covenants. 
Plaintiff aſſigns a breach in his replication, and gets a 
verdi& without any aſſeſſment of damages; he may en- 
ter judgment for the penalty. 238. | 

' DECLARATIN, title of, 
See AMENDMENT. COVENANT. 4. 
DEEDS, conſtruction of. 
1. No words in any deed or ioftrument, which may have 


a ſignificant and operative meaning, without injuring 
77G the 


— 


PRINCIPAL MATTERS, 


the natural and obvious ſenſe of any other part of the 
| _ deed or inftrument, ſhall be rejected as nugatory and 
redundant, 160. - e 
@. When two or more deeds or inſtruments act upon one 
and the ſame ſubje& | at. er, they ought to be conſidered 
as one and the ſame 3 ; each is to be made 
auxiliary to the other, in order to come at the true 
meaning of borh, in like manner as one part of the ſame 
deed or inſtrument ought to be made auxiliary to the 
Other, in order to come at the true ſeuſe and meaning of 
the whole. 160, 161, ins | 
3. When any deed or inſtrument is of doubtful or am- 
biguous conſtruction one of the beſt ways of explaining 
it is by referring to the act of the parties to that deed or 


| inſtrument, 161. 135. 


DEEDS, delivery of, 


r. Where the origioal delivery of « deed as nat void, 


but had an effect the deed is not capable of a new de- 
livery. 416. 424. 457: „„ 

2. Circumſtances may be equivalent to any actual de- 
e oor ; 


DEMURRER. 


1. In the Exchequer, a demurrer to a bill muſt be ſet down 
within four days, to be argued ; otherwiſe the court will 
ſer it aſide on motion. 395. 5 

2. If the defendant demur to the whole diſcovery ſought 
by the billj; and it appear that plaintiff has a right to a 
diſcovery as to part, the demurrer muſt be gver- 

"wuled” Th. © -- PS 

3. To a demurrer for charging ſeveral and diſtin& mat- 
ters againſt ſeveral defendants, the defendant muſt join 
a denial of combination, though the bill charge it only 
formally. 85. 376. OS | 

4. To a bill by a rector, againſt ſeveral, for diſcovery and 
payment of tithes ſubtracted, and to be decreed pay- 
ment in future, a defendant demurred for that it 
charged ſeveral and diſtin& matters againſt ſeveral de- 
fendants, and tended to*draw the queſtion of ſubſtrac- 
tion from its proper juriſdiction. The court over-ruled 
the demurrer for its informality ; for it's not denying 
combination, and alſo becauſe the plaintiff is intitled to 
the diſcovery, 376, 

5. Demurrer 


8 


Alk of rut 


i * 6 A. _— * »} ent #4 wy 1 * „r 8 10 
.Demurrer lies to a bill againſt a cuſtodee for an account, 


6 


ſor that the attorney general is not made a party 
thereto. 387. „ Go CE IE 
Demurrer to evidence, —In ejeQment, plaintiff derives 
under a leaſe for 99 years, if any of three lives ſhall fo 
Jong live, conditioned to be void, if the tenant do not 
within a year aſter the fall of a life, ſurrender the term 


4 abſolutely, or 1295 condition. that the ſurrender ſhall 


'be void, if the 


urrenderee do not (within three months 


'F j 


after the delivery thereof, with the renewal fine, and 


an engroſſed draft of a ſimilar. leaſe for a own. 
execute the ſaid draft. Leſſor covenants to execute it. 
and that in default thereof, the ſurrender ſhall be void, 
and the tenant hold for the remainder of the ſaid term. 
The defendant demurs to the plaintiff 's eyidence, as 
ſhewing that two of the lives had dropt, without the 
tenants perforniing the condition, The court of Ex- 
chequer thought that the plaintiff had given evidence, 


from wherice the jury might. have inferred that the te- 


nant had performed the condition, or that the landlord 


9. 


within the year had diſpenſed with it, and therefore 
overruled the demurrer, — This judgment was affirmed 
in the Exchequer chamber, 432. 436. 
Demurrer to evidence admits not only thoſe facts which 
are directly ſworn to and ſtated on the record, but all 
concluſions of fact to which the evidence is admiſſible, 
and to which it is properly relevant and applicable. 
454. 8 | 9 


If the evidence be relevant and applicable to a par- 


ricular concluſion, and fit to go to the jury thereupon ; 
that concluſion is admitted. It is ſor the court to decide 
whether the evidence has any reference to ſuch a con- 
cluſion; but if, in the opinion of the court, it has ſuch 
reference, the court cannot weigh the credibility of wit- 
neſſæs, or the truth or probability of fats, The party 
is to be in as good a ſituation as if he had a ſpecial ver- 
dict, compriſing all thoſe facts expreſsly found, which 
might properly have been inferred from the evidence. 
455. R rs ol 

But it cannot be extended to-conc]ufions, as to matters 
not of record, to be drawn from that to which the evi- 
dence does not apply, and which lying merely in the 
ſuppoſed knowledge of the jury, the court, not being 
poſſeſſed of any material to judge upon, could form no 
opinion of, 452, f | | ; 


10, Demurrer 


% 


PRINCIPAL MATT ERS. 


10. Demurrer to evidence. has fallen into diſuſe, becapſs 

it leaves to A what might or might not + 
been inferred by a jury. 437. 438. 

11. It does not; preclude 1 party ne whom i it is of. 
offered, from an D ence, though. it may i ſometimes 
furniſh againſt e party demurring the admiſſion of a 
- ſtronger (concluſion. in point of fact, than a jury might 
have drawn, if it 5 permitted to decide, 452: 

12, Upon an. ejectment ng ſpecial iſſue is 1 the whole 
of the title of the parties is oped by the general iſſue ; 

and the evidence muſt be applicable and applied to Pry 
matter to which the title adduced, extends. 458. 

13. Therefore j in "ſuch actions, (and, for money had and 
received) the court, upon a demurrert to evidencę, is to 
take it that the evidence was applied to what would ſup- 
port the parties tit] . and to every thing the party giving 

it, ſeeks by his, action. 429 * 

14. To an indictment, for | procuring 4 murder, the ö priſoper 
pleads an acquittal upon an indictmeut for Aang Ind 
© abetting, and avers chat the treaſons deaths and mur- 
ders in the two indictments, are the ſame treaſon, death 
and murder a general demurrer to the- plea, only ad- 


mits the identity of the facts, but not of hy legal nature 
of the crime. 601. 


DEVISE. 


1. Teſtator by his will makes ſeveral deviſes and bequeſts 
to his wife, whom he thereby appoints his executrix 


4 £ wm 


„ and I 8 and incumber all my real nd 
freehold eſtates, cxcept the lands before named in this 
codicil, with all the debts I owe by bond, judgment, or 
other ſpecialty, and direct that my executrix ſhall pay 
my ſimple contract debts and arrears of rent, out of my 
perſonal Eſtate.” The perſonal eſtate is exempted from 

the payment of all debts, except ſimple contract debts, 

and arrears of rent. Decreed contra in the Eæclieguer. 
319. de reverſed by the CONT hy 


4.24 Pwol 
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2. Parol evidence is not admiſſible to ſhew that it was the 
"Whats intent to exempt the perſonalty from the other 
The tis 2 e = decreed land 
e ſpecialty were a charge on 8 
F fcertied from the teſtator, 85 *exoneration of thoſe de- 
ed by Him. Ts by vw 
14 ; Di a tor h | deviſed all Ky Kidda 
ct to an ane She wife, and afterwards 
TT l dene pan or holt lands t B. and C. 
con þ all his gente and bequeſts in favour of his 
wife ; the ou . to be injoined from reſorting to 
this part of the lands for der annvity, if ſhe pleaſes. 
Deereed contre in the Exchequer, 354, &c. but the de- 
cree was reyerſed b the Lords. 482. 
$. In pleading à deviſe, it is ſufficient to ſtate that the 
_ © teſtator © duly made and publiſhed: his laſt will and teſ- 
tament in writing,” without ſtatin the ſolemnities r. re- 
| quired By the Ratute of fraudt. 41 7. : 


See APPOINTMENT. ELECTION. SETT-OFF: 


E. 


E JECTMENT. 


1. In ejeg went for nonpayment of rent, ni by de- 
fault and execution, the arrear having been aſcertained 


by affidavitbefore a ewe are good, and deprive 
che tenant of a right of entry. | 
2. wars of the coſts and arrear, within fix hes does 
dt give the tenarſt a right to enter. He muſt, within 
6 months, either afually pay the arrears and full coſts, 
or depoſit them in a court of equity on filing a bill; 
otherwiſe he is for ever barred and forecloſed. bid. 
3- An annuitant eummot take defende to an ejectment for the 
lands whereon the annuity is charged; but a truſtee who 
has the legal eſtate may. 98. 
4. Upon judgment by conſent, the plaintiff may releaſe 
| is ges, and have judgment without a writ of 
| inquiry 


PRINCIPAL MATTERS. 


inquiry, and execution for his coſts de increments. 
229. | 

5. A perſon having lain by for a year after an habere was 
executed, without any reaſon for his laches, ſhall not 
be let in to take defence. 236. | | 

6. Notice of trial mentioning the name of the caſual ejec- 
tor, inſtead of the real defendant's, is bad; and non- 
ſuit for the defendant's not appearing to confeſs leaſe, 
entry and ouſter, therefore ſet aſide. 236. 

7. Six months having elapſed ſince execution in ejectment 
for nonpayment of rent; a mortgagee of the tenant's 
intereſt, 1s put into poſſeſſion before the expiration of 
nine months after the execution, upon payment of the 
arrear and coſts to the landlord. 258. 

8. Tenant at will is not intitled to any. notice to. quit 
292. 


ELECTION. 


1. Where a deviſee takes a gift under a will, the law an- 
nexes a condition to the gift, that he ſhall not diſpute 
any other part of the will, even though that other part 
gives away from him ſomething to which he had an un- 
doubted r1 ht, but that he muſt make his election whe- 
ther he will renounce the particular gift to him by the 
will, or abide by the will altogether. But this rule has 
many exceptions. 53. | 
2. Firſt ; where the teſtator himſelf annexes a condition to 

_ them. £4. 

3. Second; where the deviſee does not diſturb the deviſe in 
toto, but only claims an excreſcent intereſt out of the 
eſtate, (as dower) and then ſuffers it to go according 
to the diſpoſition made thereof by the will. . 

4. Third; where it may be collected from the whole will, 
that it was not the teſtator's intention to exclude the de- 
viſee claiming a right contrary to the letter of the will, 
from any other benefit under it. 55. | 

5. Fourth; where the teſtator bequeaths a preſent gift to a 
remainder-man after an eſtate tail, and by the ſame will 
either gives the lands to another, having no power to 
give them, or ſubjects the 1emainder to a charge to which 
he had no power to ſubject it; in neither caſe is the re- 
mainder-man ſubject to the equity of making his election 
whether he will renounce all benefit under the will, or 
do all in his power to make good the deviſe of the re- 

| 3A mainder 
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mainder in the one caſe, or confirm the charge in the 
other, 

6. Theſe tacit conditions are to be conſidered as they ſtood 
at the death of the teſtator, and the implication of them 
mult be a neceſſary one; ſomething as if written in the 
will, 56. | 


ELEGIT. 


Return of a delivery of a moiety, without ſaying that ir 
was by metes and bounds, is a good return to an e/egit. 
231. 233. n. 

Return of a delivery of a moiety by metes and bounds, is 
a good return to an elegit, 234. n. 


See CUSTODIAM. 27. 28. 29. 39. PAPIST. 4. 


EVIDENCE. 


1. Qu. What evidence 1s ſufficient of the loſs of a ſhip, in an 
action againſt the inſurer. 93. 

. Publiſhing a libel is evidence to go to a jury, of the 
publither having made it. 89. 

The drawer of a bill of exchange is not admiſſible, in an 
action againſt the acceptor by the payee, to ſhew that 
the bill was given for an illegal conſideration. 196. u. 

4. Upon the trial of an action for a malicious proſecution 

the record produced, was of an acquittal of the plain- 

tiff, before two judges different from thoſe before whom 
it was ſtated to have been in the declaration. This held 
a fatal variance. 214. 

5. Before a party can be permitted to give evidence of the 
contents of a deed, he muſt prove the loſs of it. 263. 

. Parol evidence is not admiſſible to ſhew that a teſtator 
intended to exempt his perſonal eſtate from the pay- 
ment of debts. 327. 328. 482. 

A ſurviving nominal partner, is not competent to be a 
witneſs in ſupport of an action by the executor of the 
deceaſed partner, for a partnerſhip debt 380. 

. The recital of articles before marriage, and of payment 
of part of the, wife's portion as a conſideration, in an old 
ſettlemement made after marriage, is prima facie evi- 
dence of the articles and of the payment ; and therefore 
that the ſettlement was not voluntary; and there being 
no evidence to contradict it, the judge is right in direct- 
ing the jury to find for the ſettlement. 388. 


ta 
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See 
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PRINCIPAL MATTERS 


See ACCESSORY. 2. BILL of EXCHANGE 2. 
: EXCEPTIONS, 


1, If exceptions to a report be not warranted by objec- 
tions made before the officer, advantage is to be taken of 
that, upon the arguing of the exceptions, not by a mo- 
tion to ſet them aſide ; in the exchequer. 241. 

2. Exceptions do not lie to an officer's report, in the exc e- 
quer, upon an interlocutory order. The mode of ob- 
jecting to ſuch report is by moving to ſet it aſide. 
Otherwiſe in caſe of a report upon a*tmal order. 242. 


See ATTACHMENT. 
EXECUTION. 


1, There are ſeven ſorts of execution; 1. Upon a ſtature- 
merchant, 2. On a ſtatute-ſtaple. *3, Upon a recog- 
nigance. 4. An elegit. 5. Upon a capias ad ſatiſ- 
faciendum. 6. A fieri facias. 7. A levari. 26. 

2. Where the heir confeſſes aſſets, the land itſelf might be 
delivered to the creditor, except the creditor were ex- 
cluded by law from holding land. 26. 

3- The ſheriff withholding money levied on an execution, 
after demand, is liable ro pay intereſt for it at the rate of 
L-10 per cent. and treble colts, 92. 


See PURCHASE. 

FINES. See SHERIFFS ACCOUNTS. 
FORFEITURE. See VOID AND VOIDABLE. 
GUARDIAN. See INFANT. 

HABEAS CORPUS. See BAIL. 3. 4. 


3A2 INCUM- 
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I. 


INCUMBRANCES. 


Where a tenant for life pays an incumbrance affecting the 
lands, it is to be preſumed that he means to keep it on 
foot for his own benefit ; otherwiſe where a tenant in 
tail pays an incumbrance on the lands. See 61, &c. 


INFANT. 


In the exchequer, upon the return of an attachment againſt 
an infant defendant in equity, for want of an appear- 
ance ; the court will appoint a guardian to appear and 
anſwer. , 3or. 

The defendant's mother having appeared as his guardian, 
though not really ſuch ; the court refuſed to ſet aſide the 
appearance on that ground. ' 386. 

A teſtamentary guardian can make a leaſe of the infant's 
lands, to continue during the minority. 607. 


INFORMATION. 


1, Information for ſpeaking opprobrious, malicious, and 
contemptuous words of a juſtice of peace in the execution 
of his office, in diſperſing rioters; for queſtioning and 
denying his authority; and for obſtructing and hinder- 
ing him from diſperſing them and preſerving the peace, 
held to be too general. 612. | 
2. Whether ſuch information ought to ſtate the offence to 
be done vi et armis. 612. 


INSOLVENT. 


The duplicate, unleſs ſomething appear on the ſace of it 
to impeach it, is concluſive evidence of the defendant's 
diſcharge. 60. 

But if the diſcharge appear to have been obtained by for- 


gery, the court will allow time for an application to ſet 
aſide the duplicate. 60. 


INTEREST, 


PRINCIPAL MATTERS. 


INTEREST. 


1. Upon a bill againſt an adminiſtrator, for a diſtribution, 
the houſe of Lords having reverſed part of the chan- 
cellor's decree appealed from by the defendant as to a 
particular point, and affirmed it in all others; the de- 
cree having given no direCtion as to intereſt on the 
diſtributive ſhares, the court of Chancery is precluded 
from giving, upon a rehearing, any direction reſpecting 
it, down to the time of the decree and affirmance. 

28. 

2. The decree being drawn up, without any direction re- 
ſpecting ſuch intereſt, according to a draft ſettled and 
brought into court by the plaintiff's own counſel, he is 
concluded by it from ſetting up a claun of intereſt. 


3. A charge of debts on real eſtate does not intitle ſimple 
contract debts to carry intereſt. Otherwiſe where the 
debtor has done ſomething in nature of a ſpecialty, as 
creating a truſt term in his life time, for payment of 
debts, and annexing a ſchedule of them. 528. 536 . 


537. | | 
See EXECUTION. 3. 
The KING. See COVENANT. 1. 
/ Ly 


* 


LIMITATIONS, Statute of. 


1. Toa declaration on a promiſſory note payable three 
months after date, the proper way of pleading the ſtature 

is by pleading a&io non accrevit infra, &c. 
2. Stat. 25 Geo. 3. ch. 34. ſ. 108, which requires that 
actions againſt revenue officers ſhall be brought within 
three months after the cauſe of action, did not _ 
| cauſes 
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cauſes of aQion accrued before the beginning of that 
ſeſſions, 468. | 


See PRACTICE. 2. 


NM. 


MONEY. 


1. Where money is to be laid out in purchaſe of lands 
only as a more ſecu.e fund, for certain purpoſes, it and 
the land itſelf if purchaſed, is ſtill to be conſidered as 
money, and the heir cannot claim it. 61, &c. 

2, Where a plaintiff applies for a ſum of money on the 
credit of an award pleaded in the defendant's anſwer 
but which the plaintiff impeaches in his affidavit ; he 
ſhall not be allowed any. 107. | 


MORTGAGEE. 

A mortgagee, who has a bond as a collateral ſecurity, 
under a decree of forecloſure and fale, receives part of 
his debt, by ſale of part of the lands. The mortgagor 

having become bankrupt, the mortgagee upon giving up 


all remaining benefit of the decree, may come 1n for the 
deficiency under the commiſſion. 518, 


See EJECTMENT. 7; CUSTODIAM. 31. 32. 
MURDER. See ACCESSORY. 


N. NEW- 


PRINCIPAL MATTERS. 


NEW-TRIAL. 


1. Motion for new trial allowed to be made after the 
time limited by the rule, the delay having been oc- 
caſioned by the miſconduQ of the other party. 

2. Within what time new trials muſt be moved for in the 
Exchequer, 78. u. 

3. Note, The rule there mentioned has been ſince altered; 
and by rule of Michaelmas Term 1788, all motions to 
ſet aſide verdicts or nonſuits, ſhall be made within the 
firſt ſix ſitting days of the term next after ſuch verdiQs 
or nonſuits ſhall have been obtained. 

4. Order of Chancery to ſtop after verdiQ, is no reaſon for 
not obſerving the rule; for that order means an unim- 
peached verdict. 78. 7 

5. New trial, applied for on the ground of exceſſive da- 
mages, refuſed. 99. 99. 

6. Where there is a reaſonable doubt that juſtice has not 
been done, there ought to be a new trial that the mat- 
ter may undergo the conſideration of another jury, 
03. 243- : : 

7. New trial applied for upon objections to the judges 
charge on a challenge to the array for want of due 
ſummons, refuſed, 100. | 

8. New trial granted in an action for a libel, where the 
verdict for the defendant was contrary to evidence. 
260, 

9. Verdict ſet aſide as being contrary to the weight of evi- 
dence. 268, 

10. The finding of damages ſet afide, becauſe the jury, 
without further evidence had increaſed them, in order 
to reimburſe the plaintiff the coſts he would be obliged 
to pay to another defendant for whom they found a ver- 
dit. 292. 


P. PAPIST: 
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of 
PAP IST. 


1. A papiſt. ſeiſed in fee, previous to ber marriage with 
the plaintiff (a papiſt,) in conſideration of the mar- 
Triage, and of his covenanting to make up her dower 
L. doo per, ann. and to provide for younger children, 

_ Covenants for her and her heirs to pay . Sooo as her 

marriage portion to be applied in procuring aſſignments 
of charges on his eſtate, in truſt for the iſſue of the mar- 
riage, and in default of iſſue for the plaintiff; C. 4000 
of the £.8000 is paid ; the marriage takes place and the 

wife dies without iſſue, and without perſonal property: 
whereupon her lands come to her ſiſters (papiſts) her 
heirs at law; againſt whom the plaintiff files his bill to 
recover the reſidue of the £.8000. He is decreed in- 
titled to it againſt the ſiſters in reſpect of the lands ſo 
come to them. 15, | 5 

2. The lands in ſuch caſe were real aſſets. The ſiſters 

took them as heirs, not as purchaſers under the ſtatute 
of Anne. Ibid. | 

3. * Purchaſers” in 2 Ann. c. 6. means purchaſers by bar- 
gain and ſale, for valuable conſideration. 23. 

4. It has not been aaj:d4ged that a papiſt cannot take by 

mortgage, . ſtatute itaple, ſtature merchant, or by elegit, 

A3- 2 CIT eget 

5. 1 Ann. ch. 32. which makes void leaſes and aſſignments 
thereof to papiſts oſ forfeited lands, relates only to thoſe 
forfeited. A. D. 1688. 811. 


parTENr. 


:. The paſſing of a patent may be oppoſed ; 1ſt. whilſt it 
is under the conſideration of his m2jeſty : 2dly when it 
comes to the privy ſeal : 3dly when it comes to the 
great ſea]. 5oz. 

2. Upon an application to the chancellor to withhold the 
great ſeal from a patent, he will only conſider whether 
the patent be legal or not- not the propriety of grant- 
. 49% | 


PAYMENT, 


PRINCIPAL MATTERS. 


PAYMENT. 


” 


left to the jury to determine to what period it is to be 
applied. $1, 


Payment made on account of rent generally, properly 


: PEER, Engli/h. 


The anſwer of an Engliſh peer muſt be on oath, unleſs t' e 
plaintiff conſent to take it upon honour, 106. 


* PERAMBULATION. 


* 


1. Commiſſioners of perambulation muſt make a return 
If they cannot agree in making it, they may report ſpe- 
cially, 112, | | 

2. Before they make ſuch return or report, the court wi!l 
not grant a new commiſſion, upon the allegation of their 
diſagreement, Jbid. g 


PLEADING, at Law. 


1. Declaration in debt for . 130 © the reſidue of a year's 
rent” of C. 180 without expreſsly ſtating that the other 
part was ſatisfied, held good after verdict. 81. 

2. The word reſidue ſeems a ſufficient acknowledgment 
that the reſt was paid. id. 

3, Declaration in covenant for part of a quarter's rent, 
without ſhewing that the reſt was paid, is bad, on ſpe- 
cial demurrer. 374. | 

4. An executor pleads a judgment outſtanding, and nul 
aſſets ultra; plaintiff replies afſets ultra; upon this iſſue 
the defendant may cover aſſets to the amount of the 
judgment, though it be for the penalty of a bond con- 
dirioned for the payment of a leſs ſum. 88. 

5. An avowry for rent under 26 Geo. 2. >. 1 3. ſ. 4. need 
not ſtate by whom the demiſe under which the premiſſes 
are ! ated to have been held, was made, 127. 

6. The form of an avowry held to be good under that 
ſtatute. 127. 8 5 

7. That ſtatute extends to parol demiſes. 132. 

8. In an action againſt a ſheriff for a falſe return of a feri 
facias, the declaration need not aver that the debt was 
unſatisfied at the time of ſuing out execution. 220. 

S: 3B 9. In 
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9. In covenant for rent on a leaſe for a certain number of 
years, if certain perſons named lived ſo long, the im- 
Plication of the continuance of the lives, from. the aver- 
ment that ſo much was due for fix years and an half's 

rent, held to be ſufficient, on general demurrer. 224. 

10. An adminiſtrator's pleading non aſſumpſit ſingly is an 
admiĩſſ on of aſſets. 230. 

11. Aſſignment of a leaſe may be laid without a venue, 
for it is to be preſumed to have been made on the land. 
375. | 

12. An avowry for arrears of a rentcharge need not ſtate, 
that at the time of granting it the lands were not in 
leaſe. 497. 

13. In debt for rent, defendant confeſſes part, and as to 
the reſt pleads eviction by title paramount, for non-pay- 
ment of rent, and that he continued diſpoſſeſſed ſo long. 
The replication, admitting the eviction, ſtates that the 
plaintiff redeemed, and traverſes the continuance of the 
diſpoſſeſſion. Defendant rejoins that he was evicted 
and continued diſpoſſeſſed, as before. Special demurrer 
thereto, for tendering an iſſue as well on the eviction, 
which was admitted, as on the continuance of the diſ- 
poſſeſſion, over- ruled. 505. | 

14. Avowry for arrears of a rent-charge granted for life 
of grantee, by a termor for years, without averring 
that the grantee became ſeiſed, &c. therefore held good, 

15. 

I 5 15 the ſame caſe the avowant ſtated that the grantor's 

term was made by a tenant for lives; and it was held 

that profert of the deeds by which the leaſe for lives was 
made, was not neceſſary. 


See ACCESSORY. 1. 3. AMENDMENT. AS- 
SUMPSIT. BILL OF EXCHANGE. 1. CO- 
VENANT. DEBT. DEMURRER. 6. 14. 
DEVISE. 5. INFORMATION. LIMITA- 
TIONS. 1. RECOGNIZANCE. 


* 


PLEADING 


PRINCIPAL MATTERS. 


PLEADING 1x EQUITY. 


Demurrer lies to a bill for want of intereſt in a de- 
fendant, and that he might be examined as a witneſs, 
514. | 


See DEMURRER. 1. 2. 3. 4. 5. 
POSSESSORY-BILL. 


The injunction to the party is only to bring him into court. 
He may diſobey it, but muſt anſwer interrogatories as 
under an attachment : and then the court decides upon 
the right, If againſt the defendant, he is in abſolute 
contempt, and the court will not take off the attachment 
till he abates the nuſance. 303. 


PRACTICE. 


1. A plea to a bill being allowed, the cauſe is out of 
court, and a ſubſequent order intitled as in that cauſe 
is irregular, 87. 

2. When a regular judgment by default is ſet aſide upon 
the terms of defendants pleading iflyably ; plea of the 
ſtature of limitations is not within thoſe terms. The 
plea muſt be to the merits. 99. | 

3. In the Exchequer, the ſerjeant at arms, offering to aſ- 
ſign the bail bond, or to ſue upon it, is not bound to 
bring in the body of the defendant. 105. 

4. Retaining a bill for a year, means that it is to be re- 
tained unti! the merits ſhall have been tried. 107. 

5. The conditional order for filing a ſupplemental bill 
ſtating new matter diſcovered ſince the decree, 
muſt ſpecify the new matter fought to be put in iſſue 
107. 

6. The bill being to revive and anſwer, the plaintiff may 
revive upon an attachment for want of an appearance; 
in the ſame manner, as if the bill had only prayed a 
ſubpena to revive. 109. | 

7. There is no caſe where a decree on ſequeſtration may 
not be ſer aſide on terms, to let the defendant anſwer ; 
except where a third perſoa may obtain a title in the 
mean time, 111. | 

8. The plaintiff being tiled executrix in the bill and ſub- 
pena, the proceſs of comempr ſtiling her adminiſtratrix 

| 332 | is 
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is irregular. 114. But the irregularity is cured by 
the defendant's ſerving a notice of moving for time to 
anſwer. Ibid, 

9. A conditional order of two years ſtanding cannot be 
moved upon. There mut be a motion de novo. 
114. 

10. The court out of which the record iſſues, will not 
take cognizance of the ſheriff's neglect to return a 
diſtringas to the judge of niſi frius, 194. 

11. The defendant by putting a rule on the plaintiff to 

_ thew cauſe of bail, waves the objection to the want 
of an affidavit to warrant the marking of the writ. 
256. 

12 Motion to change the venue cannot be made, in the 

_ Exchequer, upon either of the two laſt days of term. 
294. 

3; The court will not grant a receiver for an undivided 
part; but will oblige the defendant to give ſecurity to 
abide the decree. 3o1. 

14. The court of Exchequer will entertain a bill to be re- 

lieved againſt a fraudulent demand, though the ſum be 
under £.10. 394. X 

15. The court will not take a bill of the file, on account 
of the ſum in litigation being rrifling ; but the defen- 
dant mutt demur to it, or move to have it diſmiſſed. 
394- 


PRISONER, 


C ivil proceſs may be ſerved an a priſoner under a criminal 
proſecution, if it do not obſtruct the crown proceſs. 


237: 
PROHIBITION. See APPEAL. 
PURCHASE. 


Acquiſition by execution is not conſidered by any writer as 
an acquiſition by purchaſe, 


— 


See PAP IST. 2. 3. 


R. RECEIVER. 


- 


PRINCIPAL MATTERS. 


R * | 


RECEIVER. See CUSTODIAM. 33. PRAC- 
T 


RECOGNISANCE, 


A Scire facias on a recognizance on error brought by an 
executor, by which the defendants acknowledge them- 
ſelves bound according io the flatute in ſuch caſes, &c. 
(whereas no ſtatute requires a recoynizance in ſuch 
caſe,) and ſtating an affirmance of the judgment, an 
award of coſts and nonpayment thereof, (the recog- 
nizance in fact being without any condition,) was held 
bad on general demurrer. 215. 


REHEARING. 


An application to the houſe of Lords, to rehear a cauſe 
decided by them, refuſed. 192. 


See INTEREST. 1. 


RENEWAL. RENEWABLE LEASES. 


1. A great part of Treland is held under leaſes depend- 
ing on lives with covenants for perpetual renewal. 


142, 

2. In the ſouth of Jreland they have prevailed fince the 
great earl of Ormond's time, who introduced them 
there, to people his eftates, and to invite a reſpectable 
and improving tenantry. 143. 

3. Such tenants were conſidered to have perpetual in- 
tereſts. 143. : : 
4. Where the reran's had negleQed to pay the renewal 
fine in the time preſcribed, equity held them relievable 
on making compenſation to the Jandlord, except in caſes 

of fraud or dereliction. 144. 

5. The renan's were held rel evable though the leaſes 
contained expreſs negative clauſes, i. e. that the land- 
lord ſhould not be obliged to renew, unleſs the renewal 

were 
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were applied for and the fine paid within the time pre- 
{cribed after the fall of a life. 145. 

6. The reverſal, by the Lords of England, of Lord Lif- 
ford's decree, in Murray v. Bateman, founded on theſe 
principles created great diffatisfaQtion and alarm in 
Ireland. 146. : 

7. But the 1ri/4 legiſlature by 19 & 20 Geo. 3. ch. 30. 
recognized and reſtored the old equity. 146. 

8. A. leaſe for gears determinable on the fall of lives is with- 
in the equity of that act. 147. | 

9. The term's being at an end at law, is quite out of 
the caſe in the confideration of a court of equity. 150. 

10. Where the parties had always conſidered an intricate 
and perplexed clauſe, as a covenant for perpetual re- 
newal, the court alſo will give it that conſtruction, 

148. 157. | 

i1, In the interval between the reverſal of the decree in 
Murray v. Bateman, and the paſſing of the act, Lord 
Lifford retuſed relief, where the term was at an end 
in law, he conſidering himſelf bound by the deciſion of 
the Lords. 152. | | | 

12. And in Magnat“ v. Lord Muſkery, conſidering the 
caſe, iſt. as coming under that decifion, and within 
the proviſo of 19 & 20 Geo. 3. ck, 30; 2dly, in con- 
formity to a decree of the Exchequer, wherein it was 
held that after the fall of all the lives the tenant had no 
right to a renewal ; 3dly upon the ground of the te- 
nant's miſconduct pending the cauſe, his lordihip diſ- 
miſſed rhe tenant's bill, and the diſmiſſal was affirmed 
by the Lords of Ireland. 166. 


RENT-CHARGE. 


Rent-charge granted for life, by a termor for years, held 
good. 515. 


See PLEADING at LAW. 12. 14. 


RETURN. 


a 


A return of Tarde need not mention the time when the 
writ was delivered to the ſheriff, 475. 


A return 


PRINCIPAL MATTERS. 


A return of nulla bona, muſt purſue the words of the writ, 
and ſtate that the defendant had not goods, &c. where- 
outto levy the debt damages and cofts, (theſe being the 
words of the writ,) or any part thereof. 387. 


See ELEGIT. PERAMBULATION. PRACTICE. 10. 


REVENUE. 
See CUSTODIAM. SHERIFF. 


REVENUE OFFICERS. 
See LIMITATIONS. 2. 


REVIVOR. 
See PRACTICE. 6. 


8. 


SALE. 


Not having been ſerved with a copy of the decree for a 
ſale, is a good cauſe againſt an attachment, for not ex- 
ecuting the conveyance to a purchaſer. 113. 

In order to ſet aſide a ſale under a decree, there muſt be 
an affidavit of a greater ſum being offered. 11 3. 

Whilſt conditional orders for attachments are depending 
againſt the plaintiff and defcndant, for not executing 
the deeds of conveyance to the purchaſer, the credi- 
tors who came in under the decree, cannot be paid out 
of the purchaſe money, though the purchaſer has gone 
into poſſeſſion, But the court gave them leave to pro- 
ceed on their ſecurities. 115. 

Where 
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Where a perſon who has made a depoſir upon being de- 
clared the highe t bidder at a fale under a decree, is, 
outbid at a ſubſequent ſetting up of the lands to ſale, 
he is intitled to have his depoſit back immediately z - 
but for his intereſt and coſts, he muſt wait until the ſale 
ſhall have been completed, 302, 


SCIRE FACIAS. 
See RECOGNISANCE, 


— 


SERJEANT AT ARMS, 
See PRACTICE. z. 


SET T-OFF. 


Where a teſtator deviſes an annuity to his debtor, the 
debt is not to be ſeut-off againſt the demand of the an- 
nuity. 258 - 


SHERIFF, SHERIFF's ACCOUNT. 


After the fines laid upon perſons found guilty of an aſſault, 
had been eſtreate into the Exchequer, they obtain a 
pardon. The cour: of Exchequer refuſed to diſcharge 
thoſe fines upon a certificate of the conviction and the 
pardon, bat gave leaye to enter an O. ni upon them in 
the ſheriff 's accounts, 117. . 

The ſheriff muſt tor for fines granted by the crown to a 

corporation; for they muſt be eſtreated and levied by 
the proceſs of the Exchequer, and cannot be paid to the 
corporation in the firſt inſtance. 1 20. 


— 


See ELEGIT. EXECUTION. PRACTICE. to. 
| RETURN. 


SUMMONS OF JURORS. 


See NEW TRIAL. 7. 
T. TENANT 


wy 


* 


TENANT AT WILL, 
see EJECTMENT. 8. 


/ 


| TRAVERSE. 
s See CUSTODIAM. 24. 31. 32. 36. 37. 43. 


TRIAL AT BAR. 


Cannot be moved for on the laſt day of term, in the 
Quo Pleas. 496. 


USE AND OCCUPATION. 
See ASSUMPSIT. =» A 


2 


V. 


VARIANCE. 


In B. R. on a criminal information the award was of a 
venire returnable . at the King's courts,” &c. the 
e venire 
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TABLE OF THE: + 
- — was returnable ** whereſcever, &c.” this variance 
held fatal in arreſt of judgment. See 612, &e. 
See EVIDENCE. 4. 
OO... 


- Three defendants to an information plead ſeverally, not 
guilty ; and the venire (a joint one) is © to try the iſſue 
aforeſaid.” Qu. the validity of the objection thereto 
in arreſt of judgment. See 612, &c. | 


See VARIANCE. 
VENUE. 
See PLEADING AT LAW. 11. PRACTICE. 11. 
717 
VI et ARMIS: 


| . N JOID. VOIDABLE. 


1. Where a forfeiture has been completed and thereby 
the eſtate abſolutely avoided,” the forfeiture cannot be 
waved by parol ſo as to ſet up the grant. Otherwiſe 
where there is a mere election given to render the act 
act or omiſſion a forfeiture, and ſome further act is re- 
quiſite to complete the forfeiture. 414. 456. 

2. Freehold leaſes require an entry to avoid them; but 
as to leaſes for years, in the caſe of & collateral con- 
dition or covenant, where no re-entry 1s declared to be 
neceſſary; but it is declared by the inſtrument that 
upon a breach of the condition the intereſt ſhall be void, 
waver by parol, after a breach, will not eftabliſh it. 
414. 456 EE „ | 

3. Bur if the leſſor before a breach diſpenſe with the per- 


formance of the condition, he cannot avail himſelf of 
the breach, 402, &c, 


W. WILL. 


V. 2 


| PRINC IPAL MATTER 
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